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PREFACE. 

The  wide  interest  in  Constitutional  Law  may  cause  this  volume 
to  reach  some  readers  unacquainted  with  the  case  system  of 
study.  Hence  it  seems  necessary  to  explain  that  this  collection 
of  cases  is  intended  not  to  accompany  a  treatise  but  to  serve  as 
the  basis  for  independent  work.  Before  each  class  exercise  the 
student  is  expected  to  master  fifteen  or  twenty  pages,  fitting  him- 
seK  to  state  how  the  problems  arose  and  to  express  clearly  the 
doctrines  necessarily  involved  in  the  decisions.  There  are  several 
methods  of  studying  cases  effectively.  One  successful  method  is 
to  mark  in  distinctive  ways  the  essential  facts  of  each  case,  the 
passages  indicating  the  points  upon  which  the  decision  turned, 
and  other  passages  worthy  of  comment,  and  then  to  place  at  the 
beginning  of  the  case  a  short  syllabus,  giving  in  a  sentence  or 
two  the  reader's  own  phrasing  of  the  ratio  decidendi.  Thus  before 
work  in  the  classroom  the  student  puts  much  of  himself  into  the 
book.  The  margins  permit  making  notes  of  classroom  discussion. 
Besides,  if  there  be  time  and  inclination  for  further  study,  by 
inserting  an  occasional  sheet  of  interleaving  paper  the  volume 
may  be  enriched  with  matter  derived  from  cases  cited  in  the  foot- 
notes or  discovered  by  the  student  himself.  There  is  no  reason 
why  use  should  not  be  made  of  digests,  treatises,  and  other  aids 
to  investigation;  and  with  or  without  those  collateral  aids  the 
volume  may  be  made  an  adequate  record  of  the  student's  work 
and  the  basis  for  that  short  treatise  which  many  a  student  pre- 
pares for  himself.  It  is  no  waste  to  annotate  a  volume  in  the  way 
described.  Thus  grew  Coke's  First  Institute,  known  even  to 
laymen  as  Coke  upon  Littleton;  and  the  permanent  record  of 
either  a  student's  or  a  lawyer's  work  in  Constitutional  Law  may 
well  take  the  form  of  annotations  upon  decisions. 

The  literature  is  so  vast  that  this  collection  presents  only  the 
famous  cases  and  such  of  the  others  as  may  serve  the  ordinary 
purposes  of  the  classroom.  The  reader  with  scholarly  tastes  is 
expected,  as  has  already  been  indicated,  to  make  investigations 
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IV  PREFACE. 

of  his  own;  and  to  that  end  he  should  search  the  original  reports 
and  make  large  use  of  the  celebrated  collection  which  for  twenty 
years  formed  the  basis  of  the  instruction  at  this  Law  School  — 
Thayer's  Cases  on  Constitutional  Law. 

In  editing  the  cases,  new  statements  have  usually  been  prepared, 
and,  save  as  otherwise  indicated,  arguments  of  counsel  have  been 
omitted.  Omissions  in  opinions  have  been  indicated  by  dots. 
In  the  first  chapter  of  Book  I.  an  attempt  has  been  made  to  repro- 
duce punctuation  and  capitalization  exactly,  to  the  end  that  the 
reader  may  ascertain  what  importance  attaches  to  changes  in  capi- 
talizing Constitution,  Congress,  and  other  words.  The  same 
attempt  has  been  made  in  printing  the  Articles  of  Confederation 
and  the  Constitution;  and  it  is  hoped  that  the  student  will 
examine  those  documents  with  unusual  care,  ascertaining  for 
himself  whether  the  Constitution  was  a  revision  of  the  Articles, 
and  forming  the  habit  of  beginning  every  constitutional  investi- 
gation by  examining  the  words,  context,  and  origin  of  the 
pertinent  provision  of  the  Constitution. 

It  is  pleasant  to  recall  that  the  year  in  which  this  volume 
appears  marks  the  completion  of  a  century  and  a  quarter  of 
active  service  by  the  United  States  Supreme  Court,  and  that 
consequently  this  is  an  appropriate  time  to  publish  a  collection 
of  cases  which  aims  to  promote  intelligent  appreciation  of  the 
way  in  which  the  labors  of  that  court  have  developed  the  chief 
contribution  of  our  country  to  law  and  to  the  science  of  gov- 
ernment —  the  Constitutional  Law  of  the  United  States. 


Eugene  Wambaugh. 


Law  School  of  Harvard  University, 
April  9,  1915. 
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CASES  ON  CONSTITUTIONAL  LAW 


BOOK  IV. 
SOME  PROVISIONS  PROMOTING  NATIONALISM. 


CHAPTER  I. 

EXPRESS  PROVISIONS  ON  STATE  AND  NATIONAL 
TAXATION. 

HYLTON  V.   UNITED   STATES. 
Supreme  Court  of  the  United  States.     1796. 
[3  Dallas,  171.]  i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Mrginia,  in  which  court  the  United  States  had  brought 
an  action  of  debt  to  recover  from  Hylton  the  penalty  imposed  by 
the  act  of  Congress  of  June  5,  1794  (1  U.  S.  Stat.  373).  The 
statute  enacted  "That  there  shall  be  levied  .  .  ,  upon  all  car- 
riages for  the  conveyance  of  persons,  which  shall  be  kept  by  or 
for  any  person,  for  his  .  .  .  own  use,  or  to  be  let  out  to  hire,  or 
for  the  conve3ang  of  passengers,  the  several  duties  and  rates  fol- 
lowing, to  wit:  For  and  upon  every  coach,  the  yearly  sum  of  ten 
dollars;  .  .  .  every  chariot,  .  .  .  eight  dollars;  .  .  .  every  phae- 
ton and  coachee,  six  dollars;  .  .  .  every  other  four  wheel,  and 
every  two  wheel  top  carriage,  two  dollars;  .  .  .  every  other  two 
wheel  carriage,  one  dollar.  Provided  always,  That  nothing  herein 
contained  shall  be  construed  to  charge  with  a  duty,  any  carriage 
usually  and  chiefly  employed  in  husbandry,  or  for  the  transport- 
ing or  carr>'ing  of  goods.  .  .  ."  For  breach  there  was  a  penalty 
equal  to  the  duty  payable.  The  parties  waived  a  jury  and  sub- 
mitted the  case  under  an  agreement  that  the  defendant  owned 
and  kept  "  one  hundred  and  twenty-five  chariots,  for  the  con- 

*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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veyance  of  persons,  and  no  more;  that  the  chariots  were  kept  ex- 
clusively for  the  defendant's  own  private  use,  and  not  to  be  let 
out  to  hire,  or  for  the  conveyance  of  persons  for  hire;"  and  that 
the  defendant  had  refused  to  pay  the  duty  on  the  ground  that 
the  statute  was  unconstitutional.  It  was  agreed  that  if  the  court 
adjudged  the  defendant  liable,  "then  judgment  shall  be  en- 
tered for  the  plaintiff  for  $2000,  to  be  discharged  by  the  payment 
of  $16,"  the  amount  of  the  duty  and  penalty  for  one  chariot; 
"otherwise,  that  judgment  be  entered  for  the  defendant."  The 
court,  consisting  of  Wilson  and  Griffith,  JJ.,  being  evenly 
divided,  the  defendant,  by  agreement,  confessed  judgment  as 
foundation  for  a  writ  of  error  to  test  the  constitutionality  of  the 
statute. 

Lee,  Attorney  General,  and  Hamilton,  for  the  United  States; 
and  Campbell  and  Ingersoll,  contra. 

Chase,  J.^  .  .  .  The  principles  laid  down,  to  prove  the  above 
law  void,  are  these:  That  a  tax  on  carriages,  is  a  direct  tax,  and, 
therefore,  by  the  Constitution,  must  be  laid  according  to  the 
census,  directed  by  the  Constitution  to  be  taken,  to  ascertain  the 
number  of  Representatives  from  each  State:  And  that  the  tax  in 
question,  on  carriages,  is  not  laid  by  that  rule  of  apportionment, 
but  by  the  rule  of  uniformity,  prescribed  by  the  Constitution,  in 
the  case  of  duties,  imposts,  and  excises;  and  a  tax  on  carriages,  is 
not  within  either  of  those  descriptions.   .   .   . 

As  it  was  incumbent  on  the  plaintiff's  counsel  in  error,  so  they 
took  great  pains  to  prove,  that  the  tax  on  carriages  was  a  direct 
tax;  but  they  did  not  satisfy  my  mind.  I  think,  at  least,  it  may 
be  doubted;  and  if  I  only  doubted,  I  should  affirm  the  judgment 
of  the  Circuit  Court.  The  deliberate  decision  of  the  National 
Legislature  (who  did  not  consider  a  tax  on  carriages  a  direct  tax, 
but  thought  it  was  within  the  description  of  a  duty)  would  de- 
termine me,  if  the  case  was  doubtful,  to  receive  the  construction 
of  the  Legislature:  But  I  am  inclined  to  think,  that  a  tax  on  car- 
riages is  not  a  direct  tax,  within  the  letter,  or  meaning,  of  the 
Constitution. 

The  great  object  of  the  Constitution  was,  to  give  Congress  a 
power  to  lay  taxes,  adequate  to  the  exigencies  of  government; 
but  they  were  to  observe  two  rules  in  imposing  them,  namely, 
the  rule  of  uniformity,  when  they  laid  duties,  imposts,  or  excises; 

1  The  Chief  Justice,  Ellsworth,  was  sworn  into  office  in  the  morning; 
but  not  having  heard  the  whole  of  the  argument  he  declined  taking  any  part 
in  the  decision  of  this  cause.  —  Rep. 
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and  the  rule  of  apportionment,  according  to  the  census,  when 
they  laid  any  direct  tax. 

If  there  are  any  other  species  of  taxes  that  are  not  direct,  and 
not  included  within  the  words  duties,  imposts,  or  excises,  they 
may  be  laid  by  the  rule  of  uniformity,  or  not;  as  Congress  shall 
think  proper  and  reasonable.  If  the  framers  of  the  Constitu- 
tion did  not  contemplate  other  taxes  than  direct  taxes,  and  duties, 
imposts,  and  excises,  there  is  great  inaccuracy  in  their  language. 
—  If  these  four  species  of  taxes  were  all  that  were  meditated, 
the  general  power  to  lay  taxes  was  unnecessary.  .  .  . 

The  Constitution  evidently  contemplated  no  taxes  as  direct 
taxes,  but  only  such  as  Congress  could  lay  in  proportion  to  the 
census.  The  rule  of  apportionment  is  only  to  be  adopted  in  such 
cases  where  it  can  reasonably  apply;  and  the  subject  taxed,  must 
ever  determine  the  application  of  the  rule. 

If  it  is  proposed  to  tax  any  specific  article  by  the  rule  of  appor- 
tionment, and  it  would  evidently  create  great  inequality  and  in- 
justice, it  is  unreasonable  to  say,  that  the  Constitution  intended 
such  tax  should  be  laid  by  that  rule. 

It  appears  to  me,  that  a  tax  on  carriages  cannot  be  laid  by  the 
rule  of  apportionment,  without  very  great  inequality  and  injus- 
tice. For  example:  Suppose  two  States,  equal  in  census,  to  pay 
$80,000  each,  by  a  tax  on  carriages,  of  $8  on  every  carriage; 
and  in  one  State  there  are  100  carriages,  and  in  the  other 
1000.  The  owners  of  carriages  in  one  State,  would  pay  ten  times 
the  tax  of  o^vners  in  the  other.  A.  in  one  State,  would  pay  for 
his  carriage  $8,  but  B.  in  the  other  State,  would  pay  for  his  car- 
riage, $80. 

It  was  argued,  that  a  tax  on  carriages  was  a  direct  tax,  and 
might  be  laid  according  to  the  rule  of  apportionment,  and  (as  I 
understood)  in  this  manner:  Congress,  after  determining  on  the 
gross  sum  to  be  raised  was  to  apportion  it,  according  to  the  cen- 
sus, and  then  lay  it  in  one  State  on  carriag(?s,  in  another  on  horses, 
in  a  third  on  tobacco,  in  a  fourth  on  rice;  and  so  on.  —  I  admit 
that  this  mode  might  be  adopted,  to  raise  a  certain  sum  in  each 
State,  according  to  the  census,  but  it  would  not  be  a  tax  on  car- 
riages, but  on  a  number  of  specific  articles;  and  it  seems  to  me, 
that  it  would  be  liable  to  the  same  objection  of  abuse  and  oppres- 
sion, as  a  selection  of  any  one  article  in  all  the  States. 

I  think,  an  annual  tax  on  carriages  for  the  conveyance  of  per- 
sons, may  be  considered  as  within  the  power  granted  to  Con- 
gress to  lay  duties.     The  term  duty,  is  the  most  comprehensive 
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next  to  the  generical  term  tax;  and  practically  in  Great  Britain 
(whence  we  take  our  general  ideas  of  taxes,  duties,  imposts,  ex- 
cises, customs,  &c.),  embraces  taxes  on  stamps,  tolls  for  passage, 
&c.  &c.  and  is  not  confined  to  taxes  on  importation  only. 

It  seems  to  me,  that  a  tax  on  expense  is  an  indirect  tax;  and 
I  think,  an  annual  tax  on  a  carriage  for  the  conveyance  of  per- 
sons, is  of  that  kind;  because  a  carriage  is  a  consumable  com- 
modity; and  such  annual  tax  on  it,  is  on  the  expense  of  the  owner. 

I  am  inclined  to  think,  but  of  this  I  do  not  give  a  judicial 
opinion,  that  the  direct  taxes  contemplated  by  the  Constitu- 
tion, are  only  two,  to  wit,  a  capitation,  or  poll  tax,  simply,  with- 
out regard  to  property,  profession,  or  any  other  circumstance; 
and  a  tax  on  land.  —  I  doubt  whether  a  tax,  by  a  general  as- 
sessment of  personal  property,  within  the  United  States,  is  in- 
cluded within  the  term  direct  tax. 

As  I  do  not  think  the  tax  on  carriages  is  a  direct  tax,  it  is  un- 
necessary, at  this  time,  for  me  to  determine,  whether  this  court, 
constitutionally  possesses  the  power  to  declare  an  act  of  Con- 
gress void,  on  the  ground  of  its  being  made  contrary  to,  and  in 
violation  of,  the  Constitution;  but  if  the  court  have  such  power, 
I  am  free  to  declare,  that  I  will  never  exercise  it,  but  in  a  very 
clear  case. 

I  am  for  affirming  the  judgment  of  the  Circuit  Court. 

Paterson,  J.  .  .  .  What  are  direct  taxes  within  the  meaning 
of  the  Constitution?  The  Constitution  declares,  that  a  capita- 
tion tax  is  a  direct  tax;  and,  both  in  theory  and  practice,  a  tax 
on  land  is  deemed  to  be  a  direct  tax.  In  this  way,  the  terms 
direct  taxes,  and  capitation  and  other  direct  tax,  are  satisfied. 
It  is  not  necessary  to  determine,  whether  a  tax  on  the  product  of 
land  be  a  direct  or  indirect  tax.  Perhaps,  the  immediate  product 
of  land,  in  its  original  and  crude  state,  ought  to  be  considered  as 
the  land  itself;  it  makes  part  of  it;  or  else  the  provision  made 
against  taxing  exports  would  be  easily  eluded.  Land,  inde- 
pendently of  its  produce,  is  of  no  value.  When  the  produce  is 
converted  into  a  manufacture,  it  assumes  a  new  shape;  its  nature 
is  altered;  its  original  state  is  changed;  it  becomes  quite  another 
subject,  and  will  be  differently  considered.  Whether  direct  taxes, 
in  the  sense  of  the  Constitution,  comprehend  any  other  tax  than 
a  capitation  tax,  and  tax  on  land,  is  a  questionable  point.  .  .  . 
I  never  entertained  a  doubt,  that  the  principal,  I  will  not  say,  the 
only,  objects,  that  the  framers  of  the  Constitution  contemplated 
as  falling  within  the  rule  of  apportionment,  were  a  capitation  tax 
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and  a  tax  on  land.  Local  considerations,  and  the  particular  cir- 
cumstances, and  relative  situation  of  the  States,  naturally  lead 
to  this  view  of  the  subject.  The  provision  was  made  in  favor  of 
the  southern  States.  They  possessed  a  large  number  of  slaves; 
they  had  extensive  tracts  of  territory,  thinly  settled,  and  not 
very  productive.  A  majority  of  the  States  had  but  few  slaves, 
and  several  of  them  a  limited  territory,  well  settled,  and  in  a 
high  state  of  cultivation.  The  southern  States,  if  no  provision 
had  been  introduced  in  the  Constitution,  would  have  been  wholly 
at  the  mercy  of  the  other  States.  Congress  in  such  case,  might 
tax  slaves,  at  discretion  or  arbitrarily,  and  land  in  every  part  of 
the  Union  after  the  same  rate  or  measure:  so  much  a  head  in  the 
first  instance,  and  so  much  an  acre  in  the  second.  To  guard  them 
against  imposition  in  these  particulars,  was  the  reason  of  intro- 
ducing the  clause  in  the  Constitution,  which  directs  that  repre- 
sentatives and  direct  taxes  shall  be  apportioned  among  the  States, 
according  to  their  respective  numbers. 

On  the  part  of  the  plaintiff  in  error,  it  has  been  contended, 
that  the  rule  of  apportionment  is  to  be  favored  rather  than  the 
rule  of  uniformity;  and,  of  course,  that  the  instrument  is  to  re- 
ceive such  a  construction,  as  will  extend  the  former  and  restrict 
the  latter.  I  am  not  of  that  opinion.  The  Constitution  has  been 
considered  as  an  accommodating  system;  it  was  the  effect  of 
mutual  sacrifices  and  concessions;  it  was  the  work  of  compromise. 
The  rule  of  apportionment  is  of  this  nature;  it  is  radically  wrong; 
it  cannot  be  supported  by  any  soHd  reasoning.  Why  should 
slaves,  who  are  a  species  of  property,  be  represented  more  than 
any  other  property?  The  rule,  therefore,  ought  not  to  be  ex- 
tended by  construction. 

Again,  numbers  do  not  afford  a  just  estimate  or  rule  of  wealth. 
It  is,  indeed,  a  very  uncertain  and  incompetent  sign  of  opulence. 
There  is  another  reason  against  the  extension  of  the  principle 
laid  down  in  the  Constitution. 

The  counsel  on  the  part  of  the  plaintiff  in  error,  have  further 
urged,  that  an  equal  participation  of  the  expense  or  burden  by 
the  several  States  in  the  Union,  was  the  primary  object,  which 
the  framers  of  the  Constitution  had  in  view;  and  that  this  object 
will  be  effected  by  the  principle  of  apportionment,  which  is  an 
operation  upon  States,  and  not  on  individuals;  for,  each  State 
will  be  debited  for  the  amount  of  its  quota  of  the  tax,  and  credited 
for  its  payments.  This  brings  it  to  the  old  system  of  requisitions. 
An  equal  rule  is  doubtless  the  best.    But  how  is  this  to  be  applied 
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to  States  or  to  individuals?  The  latter  are  the  objects  of  taxa- 
tion, without  reference  to  States,  except  in  the  case  of  direct 
taxes.  The  fiscal  power  is  exerted  certainly,  equally,  and  effec- 
tually on  individuals;  it  cannot  be  exerted  on  States.  The  his- 
tory of  the  United  Netherlands,  and  of  our  own  country,  will 
evince  the  truth  of  this  position.  The  government  of  the  United 
States  could  not  go  on  under  the  confederation,  because  Congress 
were  obliged  to  proceed  in  the  line  of  requisition.  .  .  . 

All  taxes  on  expenses  or  consumption  are  indirect  taxes.  A 
tax  on  carriages  is  of  this  kind,  and  of  course  is  not  a  direct  tax. 
Indirect  taxes  are  circuitous  modes  of  reaching  the  revenue  of 
individuals,  who  generally  live  according  to  their  income.  In 
many  cases  of  this  nature  the  individual  may  be  said  to  tax  him- 
self. I  shall  close  the  discourse  with  reading  a  passage  or  two 
from  Smith's  "Wealth  of  Nations." 

"The  impossibility  of  taxing  people  in  proportion  to  their 
revenue,  by  any  capitation,  seems  to  have  given  occasion  to  the 
invention  of  taxes  upon  consumable  commodities;  the  State  not 
knowing  how  to  tax  directly  and  proportionably  the  revenue  of 
its  subjects,  endeavours  to  tax  it  indirectly  by  taxing  their  expence, 
which  it  is  supposed  in  most  cases  will  be  nearly  in  proportion  to 
their  revenue.  Their  expence  is  taxed  by  taxing  the  consumable 
commodities  upon  which  it  is  laid  out."     Vol.  3,  p.  331.  .  .  . 

The  judgment  rendered  in  the  Circuit  Court  .  .  .  ought  to  be 
affirmed. 

Iredell,  J.  I  agree  .  .  .  that  the  tax  in  question  is  agree- 
able to  the  Constitution.  .  .  . 

As  all  direct  taxes  must  be  apportioned,  it  is  evident  that  the 
Constitution  contemplated  none  as  direct  but  such  as  could  be 
apportioned.  If  this  cannot  be  apportioned,  it  is,  therefore,  not 
a  direct  tax  in  the  sense  of  the  Constitution. 

That  this  tax  cannot  be  apportioned,  is  evident.  .  .  . 

There  is  no  necessity,  or  propriety,  in  determining  what  is,  or 
is  not,  a  direct,  or  indirect,  tax  in  all  cases. 

Some  difficulties  may  occur  which  we  do  not  at  present  fore- 
see. Perhaps  a  direct  tax  in  the  sense  of  the  Constitution,  can 
mean  nothing  but  a  tax  on  something  inseparably  annexed  to 
the  soil:  Something  capable  of  apportionment  under  all  such 
circumstances. 

A  land  or  a  poll  tax  may  be  considered  of  this  description. 

The  latter  is  to  be  considered  so  particularly,  under  the  pres- 
ent Constitution,  on  account  of  the  slaves  in  the  southern  States, 


LICENSE  TAX   CASES.  799 

who  give  a  ratio  in  the  representation  in  the  proportion  of  3 
to  5. 

Either  of  these  is  capable  of  apportionment. 

In  regard  to  other  articles,  there  may  possibly  be  considerable 
doubt. 

It  is  sufficient,  on  the  present  occasion,  for  the  court  to  be  satis- 
fied, that  this  is  not  a  direct  tax  contemplated  by  the  Constitu- 
tion, in  order  to  affirm  the  present  judgment;  since,  if  it  cannot 
be  apportioned,  it  must  necessarily  be  uniform.  .  .  . 

Wilson,  J.  .  .  .  My  sentiments,  in  favor  of  the  constitu- 
tionality of  the  tax  in  question,  have  not  been  changed. 

Gushing,  J.  As  I  have  been  prevented  .  .  .  from  attending 
to  the  argument,  it  would  be  improper  to  give  an  opinion.  .  .  . 

Affirmed. 
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[5  Wallace,  462.]  i 

These  were  nine  cases,  four  of  them  coming  up  from  the  Cir- 
cuit Courts  of  the  United  States  for  the  Northern  District  of 
New  York,  the  Southern  District  of  New  York,  and  the  District 
of  Massachusetts,  on  certificate  of  division  of  opinion,  and  five 
of  them  coming  up  from  the  Circuit  Court  for  the  District  of 
New  Jersey  on  writ  of  error. 

In  each  case  there  was  an  indictment  for  breach  of  the  federal 
internal  revenue  law  requiring  persons  engaged  in  certain  busi- 
nesses, including  selling  lottery  tickets  and  retail  deahng  in 
liquors,  to  make  a  payment  to  the  United  States.  Seven  of  the 
cases  were  under  a  statute  (1864)  speaking  of  the  exaction  as  a 
license,  and  the  other  two  were  under  a  later  statute  (1866) 
speaking  of  it  as  a  special  tax.  Each  statute  provided  that  the 
payment  should  not  be  so  construed  as  to  authorize  business  in 
a  State  where  it  was  prohibited  or  to  prevent  taxation  by  the 
State  of  the  same  business.  Eight  of  the  cases  dealt  with  lot- 
teries, and  the  other  with  retail  selling  of  liquor.    In  each  instance 

*  The  statement  has  not  ^een  reprinted.  —  Ed. 
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the  business  was  forbidden  by  the  State.  In  each  instance  the 
question  was  whether  a  conviction  for  non-compHance  with  the 
act  of  Congress  could  be  had  for  carrying  on  the  business  in  a 
State  where  the  business  was  prohibited.  In  the  cases  coming 
up  on  writ  of  error,  a  plea  setting  up  the  State  statute  had  been 
overruled  upon  demurrer.  In  the  cases  coming  up  on  division  of 
opinion,  there  had  been  a  demurrer  to  the  indictment. 

W.  M.  Evarts  and  others,  for  the  defendants;  and  Speed,  At- 
torney General,  Stanbery,  Attorney  General,  and  Reed,  Attorney 
General  of  Massachusetts,  contra. 

Chase,  C.  J.,  .  .  .  delivered  the  opinion  of  the  court. 

In  the  argument  of  all  the  cases  here  before  the  court,  it  was 
strenuously  maintained  by  counsel  for  the  defendants  that  the 
imposition  of  penalties  for  carrying  on  any  business  prohibited 
by  State  laws,  without  payment  for  the  license  or  special  tax 
required  by  Congress,  is  contrary  to  public  policy;  and  illustra- 
tions of  this  supposed  contrariety  were  drawn  from  hypothetical 
cases  of  the  license  of  crime  for  revenue.  .  .  . 
\  This  court  can  know  nothing  of  public  policy  except  from  the 
Constitution  and  the  laws,  and  the  course  of  administration  and 
decision.  It  has  no  legislative  powers.  It  cannot  amend  or 
modify  any  legislative  acts.  It  cannot  examine  questions  as 
expedient  or  inexpedient,  as  politic  or  impolitic.  Considerations 
of  that  sort  must,  in  general,  be  addressed  to  the  legislature. 
Questions  of  policy  determined  there  are  concluded  here. 

There  are  cases,  it  is  true,  in  which  arguments  drawn  from 
public  policy  must  have  large  influence;  but  these  are  cases  in 
which  the  course  of  legislation  and  administration  do  not  leave 
any  doubt  upon  the  question  what  the  public  policy  is,  and  in 
which  what  would  otherwise  be  obscure  or  of  doubtful  interpre- 
tation, may  be  cleared  and  resolved  by  reference  to  what  is  already 
received  and  established. 

The  cases  before  us  are  not  of  this  sort.  The  legislature  has 
thought  fit,  by  enactments  clear  of  all  ambiguity,  to  impose  penal- 
ties for  unlicensed  deaHng  in  lottery  tickets  and  in  liquors.  These 
enactments,  so  long  as  they  stand  unrepealed  and  unmodified, 
express  the  public  policy  in  regard  to  the  subjects  of  them.  The 
proposition  that  they  are  contrary  to  public  policy  is  therefore  a 
contradiction  in  terms,  or  it  is  intended  as  a  denial  of  their  ex- 
pediency or  their  propriety.  .  .  . 

We  come  now  to  examine  a  more  serious  objection  to  the  legis- 
lation of  Congress  in  relation  to  the  dealings  in  controversy.    It 
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was  argued  for  the  defendants  in  error  that  a  license  to  carry  on 
a  particular  business  gives  an  authority  to  carry  it  on;  that  the 
dealings  in  controversy  were  parcel  of  the  internal  trade  of  the 
State  in  which  the  defendants  resided;  that  the  internal  trade  of 
a  State  is  not  subject,  in  any  respect,  to  legislation  by  Congress, 
and  can  neither  be  licensed  nor  prohibited  by  its  authority;  that 
licenses  for  such  trade,  granted  under  acts  of  Congress,  must 
therefore  be  absolutely  null  and  void;  and,  consequently,  that 
penalties  for  carrying  on  such  trade  without  such  license  could 
not  be  constitutionally  imposed. 

This  series  of  propositions,  and  the  conclusion  in  which  it 
terminates,  depends  on  the  postulate  that  a  license  necessarily 
confers  an  authority  to  carry  on  the  licensed  business.  But  do 
the  licenses  required  by  the  acts  of  Congress  for  selling  liquor 
and  lottery  tickets  confer  any  authority  whatever? 

It  is  not  doubted  that  where  Congress  possesses  constitutional 
power  to  regulate  trade  or  intercourse,  it  may  regulate  by  means 
of  licenses  as  well  as  in  other  modes;  and,  in  case  of  such  regula- 
tion, a  license  will  give  to  the  licensee  authority  to  do  whatever 
is  authorized  by  its  terms.  .  .  . 

But  very  different  considerations  apply  to  the  internal  com- 
merce or  domestic  trade  of  the  States.  Over  this  commerce  and 
trade  Congress  has  no  power  of  regulation  nor  any  direct  control. 
This  power  belongs  exclusively  to  the  States.  No  interference 
by  Congress  with  the  business  of  citizens  transacted  within  a 
State  is  warranted  by  the  Constitution,  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the  legis- 
lature. The  power  to  authorize  a  business  within  a  State  is 
plainly  repugnant  to  the  exclusive  power  of  the  State  over  the 
same  subject.  It  is  true  that  the  power  of  Congress  to  tax  is  a 
very  extensive  power.  It  is  given  in  the  Constitution,  with  only 
one  exception  and  only  two  qualifications.  Congress  cannot  tax 
exports,  and  it  must  impose  direct  taxes  by  the  rule  of  apportion- 
ment, and  indirect  taxes  by  the  rule  of  uniformity.  Thus  limited, 
and  thus  only,  it  reaches  every  subject,  and  may  be  exercised  at 
discretion.  But  it  reaches  only  existing  subjects.  Congress  can- 
not authorize  a  trade  or  business  within  a  State  in  order  to  tax  it. 

If,  therefore,  the  licenses  under  consideration  must  be  regarded 
as  giving  authority  to  carry  on  the  branches  of  business  which 
they  license,  it  might  be  difficult,  if  not  impossible,  to  reconcile 
the  granting  of  them  with  the  Constitution. 

But  it  is  not  necessary  to  regard  these  laws  as  giving  such 
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authority.  So  far  as  they  relate  to  tracje  within  State  limits,  they 
give  none,  and  can  give  none.  They  simply  express  the  purpose 
of  the  government  not  to  interfere  by  penal  proceedings  with  the 
trade  nominally  licensed,  if  the  required  taxes  are  paid.  The 
power  to  tax  is  not  questioned,  nor  the  power  to  impose  penalties 
for  non-payment  of  taxes.  The  granting  of  a  hcense,  therefore, 
must  be  regarded  as  nothing  more  than  a  mere  form  of  imposing 
a  tax,  and  of  implying  nothing  except  that  the  licensee  shall  be 
subject  to  no  penalties  under  national  law,  if  he  pays  it. 

This  construction  is  warranted  by  the  practice  of  the  govern- 
ment from  its  organization.  .  .  . 

With  this  course  of  legislation  in  view,  we  cannot  say  that 
there  is  anything  contrary  to  the  Constitution  in  these  provisions 
of  the  recent  or  existing  internal  revenue  acts  relating  to  licenses. 

Nor  are  we  able  to  perceive  the  force  of  the  other  objection 
made  in  argument,  that  the  dealings  for  which  licenses  are  re- 
quired being  prohibited  by  the  laws  of  the  State,  cannot  be  taxed 
by  the  National  government.  There  would  be  great  force  in  it 
if  the  hcenses  were  regarded  as  giving  authority,  for  then  there 
would  be  a  direct  conflict  between  National  and  State  legislation 
on  a  subject  which  the  Constitution  places  under  the  exclusive 
control  of  the  States. 

But,  as  we  have  already  said,  these  licenses  give  no  authority. 
They  are  mere  receipts  for  taxes.  And  this  would  be  true  had  the 
internal  revenue  act  of  1864,  hke  those  of  1794  and  1813,  been 
silent  on  this  head.  But  it  was  not  silent.  It  expressly  provided, 
in  section  sixty-seven,  that  no  license  provided  for  in  it  should, 
if  granted,  be  construed  to  authorize  any  business  within  any 
State  or  Territory  prohibited  by  the  laws  thereof,  or  so  as  to 
prevent  the  taxation  of  the  same  business  by  the  State.  .  .  . 

There  is  nothing  hostile  or  contradictory,  therefore,  in  the  acts 
of  Congress  to  the  legislation  of  the  States.  What  the  latter 
prohibits,  the  former,  if  the  business  is  found  existing  notwith- 
standing the  prohibition,  discourages  by  taxation.  The  two  lines 
of  legislation  proceed  in  the  same  direction,  and  tend  to  the  same 
result.  .  .  . 

Congress,  in  framing  the  act  of  1866,  has  carefully  guarded 
against  any  misconstruction  of  the  legislative  intention  by  sub- 
stituting throughout  the  term  "special  tax"  for  the  word  "li- 
cense." This  judicious  legislation  has  removed  all  future 
possibility  of  the  error  which  has  been  common  among  persons 
engaged  in  particular  branches  of  business,  that  they  derived 
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from  the  licenses  they  obtained  under  the  internal  revenue  laws, 
an  authority  for  carrying  on  the  Hcensed  business  independently 
of  State  regulation  and  control.  And  it  throws,  moreover,  upon 
the  previous  legislation  all  the  light  of  a  declaratory  enactment. 
It  fully  confirms,  if  confirmation  were  needed,  the  view  we  have 
already  expressed,  that  the  requirement  of  payment  for  hcenses 
under  former  laws  was  a  mere  form  of  special  taxation.  .  .  . 

Ordered  accordingly. 


VEAZIE  BANK  v.   FENNO. 

Supreme  Court  of  the  United  States.  1869. 

[8  Wallace,  533.]  i 

On  certificate  of  division  from  the  United  States  Circuit  Court 
for  the  District  of  Maine,  in  which  court  the  Veazie  Bank  brought 
action  against  the  collector  of  internal  revenue  for  reimburse- 
ments of  taxes  paid  under  protest.  The  taxes  had  been  exacted 
under  the  act  of  July  13,  1866  (14  Stat.  146),  enacting  that 
"every  National  banking  association.  State  bank,  or  State 
banking  association,  shall  pay  a  tax  of  ten  per  centum  on  the 
amount  of  notes  of  any  person,  State  bank,  or  State  banking  as- 
sociation, used  for  circulation  and  paid  out  for  them."  There 
was  an  agreed  statement  of  facts;  and  upon  a  prayer  for  instruc- 
tions to  the  jury  the  judges  found  themselves  opposed  in  opinion 
on  three  questions,  each  of  which  was,  in  effect,  whether  the 
provision  quoted  was  constitutional. 

Reverdy  Johnson  and  C.  Gushing,  for  the  bank;  and  Hoar, 
Attorney  General,  contra. 

Chase,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

In  support  of  the  position  that  the  act  of  Congress,  so  far  as 
it  provides  for  the  levy  and  collection  of  this  tax,  is  repugnant 
to  the  Constitution,  two  propositions  have  been  argued  with  much 
force  and  earnestness. 

The  first  is  that  the  tax  in  question  is  a  direct  tax,  and  has  not 
been  apportioned  among  the  States  agreeably  to  the  Constitution. 

The  second  is  that  the  act  imposing  the  tax  impairs  a  franchise 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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granted  bj'  the  State,  and  that  Congress  has  no  power  to  pass 
any  law  with  that  intent  or  effect. 

The  first  of  these  propositions  will  be  first  examined. 

The  difficult}^  of  defining  with  accuracy  the  terms  used  in  the 
clause  of  the  Constitution  which  confers  the  power  of  taxation 
upon  Congress,  was  felt  in  the  Convention  which  framed  that  in- 
strument, and  has  always  been  experienced  by  courts  when  called 
upon  to  determine  their  meaning. 

The  general  intent  of  the  Constitution,  however,  seems  plain. 
The  General  Government,  administered  by  the  Congress  of  the 
Confederation,  had  been  reduced  to  the  verge  of  impotency  by 
the  necessity  of  relying  for  revenue  upon  requisitions  on  the 
States,  and  it  was  a  leading  object  in  the  adoption  of  the  Con- 
stitution to  relieve  the  government,  to  be  organized  under  it, 
from  this  necessity,  and  confer  upon  it  ample  power  to  provide 
revenue  by  the  taxation  of  persons  and  property.  And  nothing  is 
clearer,  from  the  discussions  in  the  Convention  and  the  discus- 
sions which  preceded  final  ratification  by  the  necessary  number  of 
States,  than  the  purpose  to  give  this  power  to  Congress,  as  to  the 
taxation  of  everj^thing  except  exports,  in  its  fullest  extent. 

This  purpose  is  apparent,  also,  from  the  terms  in  which  the 
taxing  power  is  granted.  The  power  is  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debt  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States." 
More  comprehensive  words  could  not  have  been  used.  Exports 
only  are  by  another  provision  excluded  from  its  application.  .  .  . 

Direct  taxes  must  be  laid  and  collected  by  the  rule  of  appor- 
tionment; duties,  imposts,  and  excises  must  be  laid  and  collected 
under  the  rule  of  uniformity. 

Much  diversity  of  opinion  has  always  prevailed  upon  the  ques- 
tion, what  are  direct  taxes?  Attempts  to  answer  it  by  reference 
to  the  definitions  of  political  economists  have  been  frequently 
made,  but  without  satisfactory  results.  The  enumeration  of 
the  different  kinds  of  taxes  which  Congress  was  authorized  to 
impose  was  probably  made  with  very  little  reference  to  their 
speculations.  The  great  work  of  Adam  Smith,  the  first  compre- 
hensive treatise  on  political  economy  in  the  English  language, 
had  then  been  recently  published;  but  in  this  work,  though  there 
are  passages  which  refer  to  the  characteristic  difference  between 
direct  and  indirect  taxation,  there  is  nothing  which  affords  any 
valuable  light  on  the  use  of  the  words  "direct  taxes"  in  the 
Constitution. 
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We  are  obliged,  therefore,  to  resort  to  historical  evidence, 
and  to  seek  the  meaning  of  the  words  in  the  use  and  in  the  opinion 
of  those  whose  relations  to  the  government,  and  means  of  knowl- 
edge, warranted  them  in  speaking  with  authority. 

And,  considered  in  this  light,  the  meaning  and  application 
of  the  rule,  as  to  direct  taxes,  appears  to  us  quite  clear. 

It  is,  as  we  think,  distinctly  shown  in  every  act  of  Congress 
on  the  subject.  .  .  . 

In  each  instance,  the  total  sum  was  apportioned  among  the 
States,  bj^  the  constitutional  rule,  and  was  assessed  at  prescribed 
rates,  on  the  subjects  of  the  tax.  These  subjects,  in  1798,  1813, 
1815,  1816,  were  lands,  improvements,  dwelling-houses,  and 
slaves;  and  in  1861,  lands,  improvements,  and  dwelling-houses 
only.  Under  the  act  of  1798,  slaves  were  assessed  at  fifty 
cents  on  each;  under  the  other  acts,  according  to  valuation  by 
assessors. 

This  review  shows  that  personal  property,  contracts,  occupa- 
tions, and  the  like,  have  never  been  regarded  by  Congress  as  proper 
subjects  of  direct  tax.  It  has  been  supposed  that  slaves  must 
be  considered  as  an  exception  to  this  observation.  But  the  ex- 
ception is  rather  apparent  than  real.  As  persons,  slaves  were 
proper  subjects  of  a  capitation  tax,  which  is  described  in  the 
Constitution  as  a  direct  tax;  as  property  they  were,  by  the  laws 
of  some,  if  not  most  of  the  States,  classed  as  real  property,  de- 
scendible to  heirs.  ... 

The  fact,  then,  that  slaves  were  valued,  under  the  acts  referred 
to,  far  from  showing,  as  some  have  supposed,  that  Congress 
regarded  personal  property  as  a  proper  object  of  direct  taxation 
under  the  Constitution,  shows  only  that  Congress,  after  1798, 
regarded  slaves,  for  the  purposes  of  taxation,  as  realty. 

It  may  be  rightly  affirmed,  therefore,  that  in  the  practical 
construction  of  the  Constitution  by  Congress,  direct  taxes  have 
been  limited  to  taxes  on  land  and  appurtenances,  and  taxes  on 
polls,  or  capitation  taxes. 

And  this  construction  is  entitled  to  great  consideration,  espe- 
cially in  the  absence  of  anything  adverse  to  it  in  the  discussions 
of  the  Convention  which  framed,  and  of  the  conventions  which 
ratified,  the  Constitution. 

What  does  appear  in  those  discussions,  on  the  contrary,  supports 
the  construction.  Mr.  JVIadison  informs  us,  that  Mr.  King  asked 
what  was  the  precise  meaning  of  direct  taxation,  and  no  one 
answered.     On  another  day,  when  the  question  of  proportioning 
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representation  to  taxation,  and  both  to  the  white  and  three- 
fifths  of  the  slave  inhabitants,  was  under  consideration,  Mr. 
Ellsworth  said:  "In  case  of  a  poll  tax,  there  would  be  no  diffi- 
culty;" and,  speaking  doubtless  of  direct  taxation,  he  went  on 
to  observe:  "The  sum  allotted  to  a  State  may  be  levied  without 
difficulty,  according  to  the  plan  used  in  the  State  for  raising  its 
own  supplies."  All  this  doubtless  shows  uncertainty  as  to  the 
true  meaning  of  the  term  direct  tax;  but  it  indicates,  also,  an 
understanding  that  direct  taxes  were  such  as  may  be  levied  by 
capitation,  and  on  lands  and  appurtenances;  or,  perhaps,  by 
valuation  and  assessment  of  personal  property  upon  general 
lists.  For  these  were  the  subjects  from  which  the  States  at  that 
time  usually  raised  their  principal  supplies. 

This  view  received  the  sanction  of  this  court  two  years  before 
the  enactment  of  the  first  law  imposing  direct  taxes  eo  nomine. 

During  the  February  Term,  1796,  the  constitutionality  of  the 
act  of  1794,  imposing  a  duty  on  carriages,  came  under  considera- 
tion in  the  case  of  Hylton  v.  The  United  States,  3  Dallas,  171.  .  .  . 

The  tax  under  consideration  is  a  tax  on  bank  circulation,  and 
may  very  well  be  classed  under  the  head  of  duties.  Certainly 
it  is  not,  in  the  sense  of  the  Constitution,  a  direct  tax.  It  may 
be  said  to  come  within  the  same  category  of  taxation  as  the  tax 
on  incomes  of  insurance  companies,  which  this  court,  at  the  last 
term,  in  the  case  of  Pacific  Insurance  Company  v.  Soule,  7 
Wallace,  434,  held  not  to  be  a  direct  tax. 

Is  it,  then,  a  tax  on  a  franchise  granted  by  a  State,  which 
Congress,  upon  any  principle  exempting  the  reserved  powers  of 
the  States  from  impairment  by  taxation,  must  be  held  to  have 
no  authority  to  lay  and  collect? 

We  do  not  say  that  there  may  not  be  such  a  tax.  It  may  be 
admitted  that  the  reserved  rights  of  the  States,  such  as  the  right 
to  pass  laws,  to  give  effect  to  laws  through  executive  action,  to 
administer  justice  through  the  courts,  and  to  employ  all  neces- 
sary agencies  for  legitimate  purposes  of  State  government,  are  not 
proper  subjects  of  the  taxing  power  of  Congress.  But  it  cannot 
be  admitted  that  franchises  granted  by  a  State  are  necessarily 
exempt  from  taxation;  for  franchises  are  property,  often  very 
valuable  and  productive  property;  and  when  not  conferred  for 
the  purpose  of  giving  effect  to  some  reserved  power  of  a  State, 
seem  to  be  as  properly  objects  of  taxation  as  any  other  property. 

But  in  the  case  before  us  the  object  of  taxation  is  not  the 
franchise  of  the  bank,  but  property  created,  or  contracts  made 
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and  issued  under  the  franchise,  or  power  to  issue  bank  bills. 
A  railroad  company,  in  the  exercise  of  its  corporate  franchises, 
issues  freight  receipts,  bills  of  lading,  and  passenger  tickets; 
and  it  cannot  be  doubted  that  the  organization  of  railroads  is 
quite  as  important  to  the  State  as  the  organization  of  banks. 
But  it  will  hardly  be  questioned  that  these  contracts  of  the  com- 
pany are  objects  of  taxation  within  the  powers  of  Congress,  and 
not  exempted  by  any  relation  to  the  State  which  granted  the 
charter  of  the  railroad.  And  it  seems  difficult  to  distinguish  the 
taxation  of  notes  issued  for  circulation  from  the  taxation  of 
these  railroad  contracts.  Both  descriptions  of  contracts  are  means 
of  profit  to  the  corporations  which  issue  them;  and  both,  as  we 
think,  may  properly  be  made  contributory  to  the  pubhc  revenue. 

It  is  insisted,  however,  that  the  tax  in  the  case  before  us  is 
excessive,  and  so  excessive  as  to  indicate  a  purpose  on  the  part  of 
Congress  to  destroy  the  franchise  of  the  bank,  and  is,  therefore, 
bej'ond  the  constitutional  power  of  Congress. 

The  first  answer  to  this  is  that  the  judicial  cannot  prescribe  to 
the  legislative  department  of  the  government  limitations  upon 
the  exercise  of  its  acknowledged  powers.  The  power  to  tax  may 
be  exercised  oppressively  upon  persons,  but  the  responsibility  of 
the  legislature  is  not  to  the  courts,  but  to  the  people  by  whom  its 
members  are  elected.  So  if  a  particular  tax  bears  heavily  upon 
a  corporation,  or  a  class  of  corporations,  it  cannot,  for  that  reason 
only,  be  pronounced  contrary  to  the  Constitution. 

But  there  is  another  answer  which  vindicates  equally  the 
wisdom  and  the  power  of  Congress. 

It  cannot  be  doubted  that  under  the  Constitution  the  power 
to  provide  a  circulation  of  coin  is  given  to  Congress.  And  it  is 
settled  by  the  uniform  practice  of  the  government  and  by  repeated 
decisions,  that  Congress  may  constitutionally  authorize  the 
emission  of  bills  of  credit.  It  is  not  important  here,  to  decide 
whether  the  quality  of  legal  tender,  in  payment  of  debts,  can 
be  constitutionally  imparted  to  these  bills;  it  is  enough  to  say, 
that  there  can  be  no  question  of  the  power  of  the  government  to 
emit  them;  to  make  them  receivable  in  payment  of  debts  to  itself; 
to  fit  them  for  use  by  those  who  see  fit  to  use  them  in  all  the  trans- 
actions of  commerce;  to  provide  for  their  redemption;  to  make 
them  a  currency,  uniform  in  value  and  description,  and  conven- 
ient and  useful  for  circulation.  .  .  . 

Having  thus,  in  the  exercise  of  undisputed  constitutional 
powers,  undertaken  to  provide  a  currency  for  the  whole  country, 
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it  cannot  be  questioned  that  Congress  may,  constitutionally, 
secure  the  benefit  of  it  to  the  people  by  appropriate  legislation. 
To  this  end.  Congress  has  denied  the  quality  of  legal  tender  to 
foreign  coins,  and  has  provided  by  law  against  the  imposition  of 
counterfeit  and  base  coin  on  the  community.  To  the  same 
end.  Congress  may  restrain,  by  suitable  enactments,  the  circula- 
tion as  money  of  any  notes  not  issued  under  its  own  authority. 
Without  this  power,  indeed,  its  attempts  to  secure  a  sound  and 
uniform  currency  for  the  country  must  be  futile. 

Viewed  in  this  light,  as  well  as  in  the  other  light  of  a  duty  on 
contracts  or  property,  we  cannot  doubt  the  constitutionality 
of  the  tax  under  consideration. 

The  three  questions  certified  from  the  Circuit  Court  of  the 
District  of  Maine  must,  therefore,  be  answered 

Affirmatively. 

Nelson,  J.,  with  whom  concurred  Davis,  J.,  dissenting.  .  .  . 


STATE  TONNAGE  TAX  CASES. 

Supreme  Court  of  the  United  States.     1871. 

[12  Wallace,  204.]  i 

Error  to  the  Supreme  Court  of  Alabama. 

Under  revenue  laws  of  Alabama  the  rate  of  taxation  for  prop- 
erty generally  was  one  half  of  one  per  cent,  but  on  all  vessels 
lying  in  the  navigable  waters  of  the  State  there  was  a  tax  at  "the 
rate  of  $1  per  ton  of  the  registered  tonnage."  A  tax  collector  de- 
manded from  two  owners  of  vessels  sums  proportioned  to  the 
registered  tonnage;  and  the  State  exacted  no  other  tax.  The 
vessels  in  question  were  exclusively  engaged  in  carrying  freight 
and  passengers  within  the  State,  on  waters  navigable  from  the 
sea.  The  vessels  were  enrolled  and  licensed  for  the  coasting  trade. 
One  of  the  owners  paid  the  tax  under  protest  and  then  brought 
action  in  a  lower  court  of  the  State  to  recover  the  money;  and 
the  other  sought  in  a  similar  court  to  enjoin  the  collector.  De- 
cision was  given  in  each  case  against  the  validity  of  the  tax;  but 
there  were  reversals  in  the  Supreme  Court  of  Alabama. 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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J.  A.  Campbell  and  another,  for  plaintiffs  in  error;  and  P. 
Phillips,  contra. 

Clifford,  J.,  delivered  the  judgment  of  the  court.  .  .  . 

Taxes  levied  by  a  State  upon  ships  and  vessels  owned  by  the 
citizens  of  the  State  as  property,  based  on  a  valuation  of  the  same 
as  property,  are  not  within  the  prohibition  of  the  Constitution, 
but  it  is  equally  clear  and  undeniable  that  taxes  levied  by  a  State 
upon  ships  and  vessels  as  instruments  of  commerce  and  naviga- 
tion are  within  that  clause  of  the  instrument  which  prohibits  the 
States  from  levying  any  duty  of  tonnage,  without  the  consent  of 
Congress;  and  it  makes  no  difference  whether  the  ships  or  ves- 
sels taxed  belong  to  the  citizens  of  the  State  which  levies  the  tax 
or  the  citizens  of  another  State,  as  the  prohibition  is  general, 
withdrawing  altogether  from  the  States  the  power  to  lay  any  duty 
of  tonnage  under  any  circumstances,  without  the  consent  of  Con- 
gress. Gibbons  v.  Ogden,  9  Wheaton,  202;  Sinnot  v.  Davenport, 
22  Howard,  238;  Foster  v.  Davenport,  lb.  245;  Perry  v.  Torrence, 
8  Ohio,  524. 

Annual  taxes  upon  property  in  ships  and  vessels  are  continu- 
all}^  laid,  and  their  validity  was  never  doubted  or  called  in  ques- 
tion, but  if  the  States,  without  the  consent  of  Congress,  tax  ships 
or  vessels  as  instruments  of  commerce,  by  a  tonnage  duty,  or 
indirectly  by  imposing  the  tax  upon  the  master  or  crew,  they 
assume  a  jurisdiction  which  they  do  not  possess,  as  every  such 
act  falls  directly  within  the  prohibition  of  the  Constitution.  Pas- 
senger Cases,  7  Howard,  447,  481.  .  .  . 

Tonnage  duties  are  as  much  taxes  as  duties  on  imports  or  ex- 
ports, and  the  prohibition  of  the  Constitution  extends  as  fully 
to  such  duties  if  levied  by  the  States  as  to  duties  on  imports  or 
exports,  and  for  reasons  quite  as  strong  as  those  which  induced 
the  framers  of  the  Constitution  to  withdraw  imports  and  exports 
from  State  taxation.  Measures,  however,  scarcely  distinguish- 
able from  each  other  may  flow  from  distinct  grants  of  power,  as 
for  example.  Congress  does  not  possess  the  power  to  regulate  the 
purely  internal  commerce  of  the  States,  but  Congress  may  enroll 
and  license  ships  and  vessels  to  sail  from  one  port  to  another  in 
the  same  State,  and  it  is  clear  that  such  ships  and  vessels  are 
deemed  ships  and  vessels  of  the  United  States,  and  that  as  such 
they  are  entitled  to  the  privileges  of  ships  and  vessels  employed 
in  the  coasting  trade.  1  Stat,  at  Large,  287;  lb.  305;  3  Kent  (Uth 
ed.),  203.  .  .  . 

If  the  tax  levied  is  a  duty  of  tonnage,  it  is  conceded  that  it  is 
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illegal,  and  it  is  difficult  to  see  how  the  concession  could  be  avoided, 
as  the  prohibition  is  express,  but  the  attempt  is  made  to  show  that 
the  legislature  in  enacting  the  law  imposing  the  tax,  merely  referred 
to  the  registered  tonnage  of  the  steamboats  ''as  a  way  or  mode  to 
determine  and  ascertain  the  tax  to  be  assessed  on  the  steamboats, 
and  to  furnish  a  rule  or  rate  to  govern  the  assessors  in  the  per- 
formance of  their  duties." 

Suppose  that  could  be  admitted,  it  would  not  have  much  tend- 
ency to  strengthen  the  argument  for  the  defendant,  as  the  sug- 
gestion concedes  what  is  obvious  from  the  schedule,  that  the 
taxes  are  levied  without  any  regard  to  the  value  of  the  steamboats. 
But  the  proposition  involved  in  the  suggestion  cannot  be  admitted, 
as  by  the  ver}'-  terms  of  the  act,  the  tax  is  levied  on  the  steamboats 
wholly  irrespective  of  the  value  of  the  vessels  as  property,  and 
solely  and  exclusively  on  the  basis  of  their  cubical  contents  as 
ascertained  by  the  rules  of  admeasurement  and  computation  pre- 
scribed by  the  act  of  Congress.  .  .  . 

Taxes  levied  under  an  enactment  which  directs  that  a  tax  shall 
be  imposed  on  steamboats  at  the  rate  of  one  dollar  per  ton  of  the 
registered  tonnage  thereof,  and  that  the  same  shall  be  assessed 
and  collected  at  the  port  where  such  steamboats  are  registered, 
cannot,  in  the  judgment  of  this  court,  be  held  to  be  a  tax  on  the 
steamboat  as  property.  On  the  contrary  the  tax  is  just  what  the 
language  imports,  a  duty  of  tonnage,  which  is  made  even  plainer 
when  it  comes  to  be  considered  that  the  steamboats  are  not  to  be 
taxed  at  all  unless  they  are  "plying  in  the  navigable  waters  of  the 
State,"  showing  to  a  demonstration  that  it  is  as  instruments  of 
commerce  and  not  as  property  that  they  are  required  to  contribute 
to  the  revenues  of  the  State.   .  .  . 

Taxes  in  aid  of  the  inspection  laws  of  a  State,  under  special 
circumstances,  have  been  upheld  as  necessary  to  promote  the 
interests  of  commerce  and  the  security  of  navigation.  Cooley  v. 
Port  Wardens,  12  Howard,  314. 

Laws  of  that  character  are  upheld  as  contemplating  benefits 
and  advantages  to  commerce  and  navigation,  and  as  altogether 
distinct  from  imposts  and  duties  on  imports  and  exports  and  duties 
of  tonnage.  Usage,  it  is  said,  has  sanctioned  such  laws  where 
Congress  has  not  legislated,  but  it  is  clear  that  such  laws  bear  no 
relation  to  the  act  in  question,  as  the  act  under  consideration  is 
emphatically  an  act  to  raise  revenue  to  replenish  the  treasury  of  the 
State  and  for  no  other  purpose,  and  does  not  contemplate  any  benefi- 
cial service  for  the  steamboats  or  other  vessels  subjected  to  taxation. 
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Beyond  question  the  act  is  an  act  to  raise  revenue  without  any 
corresponding  or  equivalent  benefit  or  advantage  to  the  vessels 
taxed  or  to  the  shipowners,  and  consequently  it  cannot  be  up- 
held by  virtue  of  the  rules  applied  in  the  construction  of  laws 
regulating  pilot  dues  and  port  charges.  State  v.  Charleston,  4 
Rich.  S.  C.  286;  Benedict  v.  Vanderbilt,  1  Robt.  N.  Y.  200.  .  .  . 
Judgment  reversed.  .  .  .  Decree  reversed.  .  .  . 


PEETE   V.   MORGAN. 

Supreme  Court  of  the  United  States.     1874. 

[19  Wallace,  581.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

]\Iorgan,  a  citizen  of  New  York,  owning  two  lines  of  steamers 
running  between  Louisiana  and  Texas,  filed  a  bill  to  enjoin  the 
health  officer  of  Galveston  from  collecting  from  his  vessels  fees 
under  the  Texas  act  of  August  13,  1870,  enacting  that  every  vessel 
arriving  at  the  quarantine  station  of  any  town  on  the  coast  of 
Texas  should  pay  S5  for  the  first  hundred  tons  and  one  and  a  half 
cents  for  each  additional  ton.  The  court  below  granted  the 
injunction. 

No  counsel  for  appellants;   and  P.  Phillips,  for  appellee. 

Davis,  J.,  delivered  the  opinion  of  the  court. 

That  the  power  to  establish  quarantine  laws  rests  with  the 
States,  and  has  not  been  surrendered  to  the  General  govern- 
ment is  settled  in  Gibbons  v.  Ogden.  The  source  of  this  power 
is  in  the  acknowledged  right  of  a  State  to  provide  for  the  health 
of  its  people,  and  although  this  power  when  set  in  motion  may 
in  a  greater  or  less  degree  affect  commerce,  yet  the  laws  passed 
in  the  exercise  of  this  power  are  not  enacted  for  such  an  object. 
They  are  enacted  for  the  sole  purpose  of  preserving  the  public 
health,  and  if  they  injuriously  affect  commerce,  Congress,  under 
the  power  to  regulate  it,  may  control  them.  Of  necessity,  they 
operate  on  ves.sels  engaged  in  commerce,  and  may  produce  delay 
*  The  reporter'H  statement  ha.s  not  been  reprinted.  —  Ed. 
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or  inconvenience,  but  they  are  still  lawful  when  not  opposed  to 
any  constitutional  provision,  or  any  act  of  Congress  on  the 
subject. 

It  is  evident  that  the  power  to  establish  quarantine  regula- 
tions cannot  be  executed  without  the  State  possesses  the  means  to 
raise  a  revenue  for  their  enforcement,  but  it  is  equally  evident 
that  the  means  used  for  this  purpose  must  be  of  such  a  character 
as  the  restrictions  imposed  by  the  Federal  Constitution  upon  the 
taxing  power  of  the  States  authorize.  We  are  not  called  upon  in 
this  case  to  go  into  the  general  subject  of  the  limitations  imposed 
by  these  restrictions,  because  the  tax  in  question  is  manifestly  out- 
side the  jurisdiction  of  the  State  to  impose;  as  it  is  a  "duty  of 
tonnage,"  within  the  meaning  of  the  Constitution. 

This  duty  was  doubtless  imposed  to  raise  revenue,  but  Chief 
Justice  Marshall,  in  commenting  on  this  subject  in  Gibbons  v. 
Ogden,  says:  "It  is  true,  that  duties  may  often  be,  and  in  fact 
often  are,  imposed  on  tonnage,  with  a  view  to  the  regulation  of 
commerce;  but  they  may  be  also  imposed  with  a  view  to  revenue; 
and  it  was,  therefore,  a  prudent  precaution  to  prohibit  the  States 
from  exercising  this  power."  This  power  cannot  be  exercised  with- 
out the  permission  of  Congress,  and  Congress  has  never  consented 
that  the  States  should  lay  any  duty  on  tonnage.  .  .  . 

Decree  affirmed. 


CANNON   V.   NEW   ORLEANS. 

Supreme  Court  of  the  United  States.     1874. 

[20  Wallace,  577.]  i 

Error  to  the  Supreme  Court  of  Louisiana. 

The  city  of  New  Orleans  made  an  ordinance  that  the  levee  and 
wharfage  dues  on  all  steamboats  which  shall  moor  or  land  in  any 
part  of  the  port  of  New  Orleans  shall  be  ten  cents  per  ton  if  in 
port  not  exceeding  five  days,  and  five  dollars  per  day  thereafter, 
provided  that  boats  arriving  and  departing  more  than  once  in 
each  week  shall  pay  only  seven  cents  per  ton  each  trip  and  that 
boats  making  three  trips  per  week  shall  pay  five  cents  per  ton 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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each  trip.  Under  this  ordinance  Cannon  paid  dues  for  several 
years  on  his  steamboat,  the  R.  E.  Lee.  Cannon  then  filed  a  peti- 
tion to  enjoin  further  collection  and  to  recover  the  money  paid. 
The  Supreme  Court  of  Louisiana  held  the  ordinance  vahd  and 
dismissed  the  petition. 

R.  H.  Marr  and  others,  for  plaintiff  in  error;  and  W.  H.  Peck- 
ham,  contra. 

Miller,  J.,  dehvered  the  opinion  of  the  court. 

This  writ  of  error  is  based  upon  the  proposition  that  the  city 
ordinance  is  in  conflict  with  two  clauses  of  the  Constitution  of  the 
United  States,  namely,  that  which  grants  to  Congress  the  right 
to  regulate  commerce  with  foreign  nations,  among  the  States, 
and  with  the  Indian  tribes;  and  that  which  forbids  the  States  to 
levy  any  duty  of  tonnage  without  the  consent  of  Congress. 

We  shall  only  consider  the  question  raised  by  the  latter  clause. 

It  is  argued  in  support  of  the  vaHdity  of  the  ordinance  that  the 
money  collected  under  it  is  only  a  compensation  for  the  use  of 
the  wharves  which  are  owned  by  the  city,  and  which  have  been 
built  and  are  kept  in  repair  by  the  city  corporation. 

Under  the  evidence  in  this  case  of  the  condition  of  the  levee 
and  banks  of  the  Mississippi  River  within  the  limits  of  the  city, 
to  which  the  language  of  the  ordinance  must  be  apphed,  this 
contention  cannot  be  sustained.  It  is  in  proof  that  of  the  twenty 
miles  and  more  of  the  levee  and  banks  of  the  Mississippi  within 
the  city,  not  more  than  one-tenth  has  any  wharf,  and  that  vessels 
land  at  various  places  where  no  such  accommodations  exist. 
The  language  of  the  ordinance  covers  landing  anywhere  within 
the  city  limits.  The  tax  is,  therefore,  collectible  for  vessels  which 
land  at  any  point  on  the  banks  of  the  river,  without  regard  to 
the  existence  of  the  wharves.  The  tax  is  also  the  same  for  a 
vessel  which  is  moored  in  any  part  of  the  port  of  New  Orleans, 
whether  she  ties  up  to  a  wharf  or  not,  or  is  located  at  the  shore 
or  in  the  middle  of  the  river.  A  tax  which  is,  by  its  terms,  due 
from  all  vessels  arriving  and  stopping  in  a  port,  without  regard 
to  the  place  where  they  may  stop,  whether  it  be  in  the  channel  of 
the  stream,  or  out  in  a  bay,  or  landed  at  a  natural  river-bank, 
cannot  be  treated  as  a  compensation  for  the  use  of  a  wharf. 
This  view  is  additionally  enforced  if,  as  stated  by  counsel  for 
the  plaintiff,  in  their  argument,  the  Supreme  Court  of  the  State 
has  decided  that,  under  the  act  of  1843  of  the  Louisiana  legisla- 
ture,*, no  wharfage  tax  or  duty  can  be  levied  or  collected  by  the 
city. 
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We  are  of  opinion  that  upon  the  face  of  the  ordinance  itself,  as 
applied  to  the  recognized  condition  of  the  river  and  its  banks 
within  the  city,  the  dues  here  claimed  cannot  be  supported  as  a 
compensation  for  the  use  of  the  city's  wharves,  but  that  it  is  a 
tax  upon  every  vessel  which  stops,  either  by  landing  or  mooring, 
in  the  waters  of  the  Mississippi  River  within  the  city  of  New 
Orleans,  for  the  privilege  of  so  landing  or  mooring. 

In  this  view  of  the  subject,  as  the  assessment  of  the  tax  is 
measured  by  the  tonnage  of  the  vessel,  it  falls  directly  within  the 
prohibition  of  the  Constitution,  namely,  "that  no  State  shall, 
without  the  consent  of  Congress,  lay  any  duty  of  tonnage." 
Whatever  more  general  or  more  limited  view  may  be  entertained 
of  the  true  meaning  of  this  clause,  it  is  perfectly  clear  that  a  duty 
or  tax  or  burden  imposed  under  the  authority  of  the  State,  which 
is,  by  the  law  imposing  it,  to  be  measured  by  the  capacity  of  the 
vessel,  and  is  in  its  essence  a  contribution  claimed  for  the  privi- 
lege of  arriving  and  departing  from  a  port  of  the  United  States, 
is  within  the  prohibition. 

There  have  been  several  cases  before  this  court  involving  the 
construction  of  this  provision.  The  more  recent  and  well  con- 
sidered of  these  are  The  Steamship  Company  v.  The  Portwardens, 
6  Wallace,  31,  The  State  Tonnage  Tax  Cases,  12  Id.  212,  and 
Peete  v.  Morgan,  19  Id.  581.  ..  . 

We  do  not  understand  that  this  principle  interposes  any  hin- 
drance to  the  recovery  from  any  vessel  landing  at  a  wharf  or  pier 
owned  by  an  individual  or  by  a  municipal  or  other  corporation, 
a  just  compensation  for  the  use  of  such  property.  It  is  a  doctrine 
too  well  settled,  and  a  practice  too  common  and  too  essential  to 
the  interests  of  commerce  and  navigation  to  admit  of  a  doubt, 
that  for  the  use  of  such  structures,  erected  by  individual  enter- 
prise, and  recognized  everywhere  as  private  property,  a  reason- 
able compensation  can  be  exacted.  And  it  may  be  safely 
admitted  also  that  it  is  within  the  power  of  the  State  to 
regulate  this  compensation,  so  as  to  prevent  extortion,  a  power 
which  is  often  very  properly  delegated  to  the  local  municipal 
authority. 

Nor  do  we  see  any  reason  why,  when  a  city  or  other  munici- 
pality is  the  owner  of  such  structures,  built  by  its  own  money,  to 
assist  vessels  landing  within  its  limits  in  the  pursuit  of  their  busi- 
ness, the  city  should  not  be  allowed  to  exact  and  receive  this 
reasonable  compensation  as  well  as  individuals.  But  in  the  exer- 
cise of  this  right  care  must  be  had  that  it  is  not  made  to  cover  a 
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violation  of  the  Federal  Constitution  in  the  point  under  con- 
sideration. 

We  are  better  satisfied  with  this  construction  of  the  Constitu- 
tion from  the  fact  that  this  is  one  of  the  few  Umitations  of  that 
instrument  on  the  power  of  the  States  which  is  not  absolute,  but 
which  may  be  removed  wholly  or  modified  by  the  consent  of 
Congress. 

The  cases  which  have  recently  come  before  this  court  in  which 
the  State  by  itself  or  by  one  of  its  municipalities  has  attempted 
to  le\^  taxes  of  this  character,  clearly  within  the  letter  and  the 
spirit  of  the  constitutional  prohibition,  show  the  necessity  of  a 
rigid  adherence  to  the  demands  of  that  instrument.  If  hardships 
arise  in  the  enforcement  of  this  principle,  and  the  just  necessities 
of  a  local  commerce  require  a  tax  which  is  otherwise  forbidden,  it 
is  presumed  that  Congress  would  not  withhold  its  assent  if  prop- 
erly informed  and  its  consent  requested. 

This  is  a  much  wiser  course,  and  Congress  is  a  much  safer  de- 
positary of  the  final  exercise  of  this  important  power  than  the 
ill-regulated  and  overtaxed  towns  and  cities,  which  are  not  likely 
to  look  much  beyond  their  own  needs  and  their  own  interests. 

We  are  of  opinion  that  the  ordinance  under  which  the  levee 
dues  were  assessed  upon  the  plaintiff's  vessel  is  unconstitutional 
and  void.  Judgment  reversed}  .  .  . 


SPRINGER  V.   UNITED   STATES. 

Supreme  Court  of  the  United  States.     1881. 

[102  United  States,  586.]  ^ 

Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois,  in  which  court  the  United  States  brought 
an  action  of  ejectment  against  Springer.  Under  the  acts  of  July  1, 
1862,  and  of  June  30,  1864,  as  amended  by  the  act  of  March  3, 

1  See  Packet  Company  r.  Keokuk,  95  U.  S.  80  (1877);  Transportation 
Company  v.  Parkcrsburg,  107  U.  S.  091  (1883);  and  Huse  v.  Glover,  119 
U.  S.  543  (1880).  — Ed. 

^  The  statement  ha.s  been  rewritten  with  the  u.se  of  fact.s  given  in  Pollock  v. 
Farmers'  Loan  and  Trust  Co.,  157  U.  S.  429,  578-579  (1895).  —  Ed. 
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1865,  the  collector  of  internal  revenue  had  contended  that  Springer 
was  subject  to  a  tax  on  income.  The  income  in  question  was 
derived  from  interest  on  United  States  bonds  and  from  profes- 
sional services  as  a  lawyer.  Payment  having  been  refused,  a  war- 
rant for  the  tax  and  penalty  had  been  levied  on  real  estate,  which 
was  advertised  and  sold,  the  United  States  becoming  the  pur- 
chaser and  receiving  from  the  collector  the  deed  under  which  the 
ejectment  was  brought.  At  the  trial  Springer,  on  the  ground  that 
the  tax  was  direct  and  was  not  levied  in  the  manner  prescribed  by 
the  Constitution,  objected  to  the  introduction  of  the  deed  in  evi- 
dence, and  to  the  court's  giving  certain  instructions  and  refusing 
to  give  others.  After  verdict  for  the  United  States  and  an  un- 
successful motion  for  a  new  trial,  this  writ  of  error  was  sued  out. 

W.  M.  Springer,  pro  se;  and  Smith,  Assistant  Attorney  Gen- 
eral, contra. 

SwAYNE,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Was  the  tax  here  in  question  a  direct  tax?  If  it  was,  not  having 
been  laid  according  to  the  requirements  of  the  Constitution,  it 
must  be  admitted  that  the  laws  imposing  it,  and  the  proceedings 
taken  under  them  by  the  assessor  and  collector  for  its  imposition 
and  collection,  were  all  void.  .  .  . 

In  the  twenty-first  number  of  the  Federalist,  Alexander  Ham- 
ilton, speaking  of  taxes  generally,  said:  "Those  of  the  direct  kind, 
which  principally  relate  to  land  and  buildings,  may  admit  of  a 
rule  of  apportionment.  Either  the  value  of  the  land,  or  the  number 
of  the  people,  may  serve  as  a  standard."  The  thirty-sixth  number 
of  that  work,  by  the  same  author,  is  devoted  to  the  subject  of 
internal  taxes.  It  is  there  said:  "They  may  be  subdivided 
into  those  of  the  direct  and  those  of  the  indirect  kind."  In  this 
connection  land-taxes  and  poll-taxes  are  discussed.  The  former 
are  commended  and  the  latter  are  condemned.  Nothing  is  said 
of  any  other  direct  tax.  In  neither  case  is  there  a  definition  given 
or  attempted  of  the  phrase  ^^  direct  tax."  .  .  . 

The  Constitution  went  into  operation  on  the  4th  of  March, 
1789. 

It  is  important  to  look  into  the  legislation  of  Congress  touch- 
ing the  subject  since  that  time.  .  . 

It  does  not  appear  that  any  tax  like  the  one  here  in  question 
was  ever  regarded  or  treated  by  Congress  as  a  direct  tax.  .  .  . 

The  question,  what  is  a  direct  tax,  is  one  exclusively  in  Ameri- 
can jurisprudence.  The  text-writers  of  the  country  are  in  entire 
accord  upon  the  subject. 
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Mr.  Justice  Story  says  all  taxes  are  usually  divided  into  two 
classes,  —  those  which  are  direct  and  those  which  are  indirect,  — 
and  that  "under  the  former  denomination  are  included  taxes  on 
land  or  real  property,  and,  under  the  latter,  taxes  on  consump- 
tion."    1  Const.,  sect.  950. 

Chancellor  Kent,  speaking  of  the  case  of  Hylton  v.  United 
States,  says:  "The  better  opinion  seemed  to  be  that  the  direct 
taxes  contemplated  by  the  Constitution  were  only  two;  viz.,  a 
capitation  or  poll  tax  and  a  tax  on  land."  1  Com.  257.  See 
also  Cooley,  Taxation,  p.  5,  note  2;  Pomeroy,  Const.  Law,  157; 
Sharswood's  Blackstone,  308,  note;  Rawle,  Const.  30;  Sergeant, 
Const.  305. 

We  are  not  aware  that  any  wTiter,  since  Hylton  v.  United 
States  was  decided,  has  expressed  a  view  of  the  subject  different 
from  that  of  these  authors. 

Our  conclusions  are,  that  direct  taxes,  within  the  meaning  of 
the  Constitution,  are  only  capitation  taxes,  as  expressed  in  that 
instrument,  and  taxes  on  real  estate;  and  that  the  tax  of  which 
the  plaintiff  in  error  complains  is  within  the  category  of  an  excise 
or  duty.  Pomeroy,  Const.  Law,  177;  Pacific  Ins.  Co.  v.  Soule,  7 
Wall.  433;   and  Scholey  v.  Rew,  23  Wall.  331.  .  .  . 

Judgment  affirmed. 


POLLOCK  V.  FARMERS'  LOAN  AND  TRUST  COMPANY. 

Supreme  Court  of  the  United  States.     1895. 

[157  United  States,  429;  and,  on  rehearing,  L58  id.  601.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  the  Circuit  Court  Pollock  filed  a  bill  against  the  Farmers' 
Loan  and  Trust  Company,  on  behalf  of  himself  and  other  stock- 
holders, praying  an  injunction  against  paying  the  income  tax 
under  the  act  of  Congress  of  Aug.  15,  1894  (28  Stat.  509).  The 
company's  income  was  derived  from  real  estate  and  municipal 
bonds.     The  bill  charged  that  the  statute  was  unconstitutional 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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in  that  it  imposed  a  direct  tax,  and  in  that  it  imposed  a  tax  upon 
income  derived  from  bonds  issued  by  States,  counties,  and 
municipahties,  and  for  other  reasons.  The  bill  assured  that  the 
matter  in  dispute  exceeded  S5,000  and  arose  under  the  Consti- 
tution or  laws  of  the  United  States,  and  that  there  was  a  con- 
troversy between  citizens  of  different  States.  A  demurrer  to  the 
bill  was  sustained,  whereupon  an  appeal  to  the  Supreme  Court 
of  the  United  States  was  allowed. 

-  This  case  was  argued  with  Hyde  v.  Continental  Trust  Co. 
and  Moore  v.  Miller.  The  decree  of  the  Circuit  Court  was  re- 
versed.   A  rehearing  was  granted.^ 

W.  D.  Guthrie,  G.  F.  Edmunds,  J.  H.  Choate,  and  others,  for 
appellants;  Richard  Olney,  Attorney  General,  and  another, 
for  the  United  States,  by  leave  of  court;  and  J.  C.  Carter,  and 
others,  for  appellees. 

Fuller,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

Our  previous  decision  was  confined  to  the  consideration  of  the 
validity  of  the  tax  on  the  income  from  real  estate,  and  on  the 
income  from  municipal  bonds.  The  question  thus  limited  was 
whether  such  taxation  was  direct  or  not,  in  the  meaning  of  the 
Constitution;  and  the  court  went  no  farther,  as  to  the  tax  on  the 
income  from  real  estate,  than  to  hold  that  it  fell  within  the  same 
class  as  the  source  whence  the  income  was  derived,  that  is,  that 
a  tax  upon  the  realty  and  a  tax  upon  the  receipts  therefrom  were 
alike  direct;  while  as  to  the  income  from  municipal  bonds,  that 
could  not  be  taxed  because  of  want  of  power  to  tax  the  source, 
and  no  reference  was  made  to  the  nature  of  the  tax  as  being 
direct  or  indirect. 

We  are  now  permitted  to  broaden  the  field  of  inquiry,  and  to 
determine  to  which  of  the  two  great  classes  a  tax  upon  a  person's 
entire  income,  whether  derived  from  rents,  or  products,  or  other- 
wise, of  real  estate,  or  from  bonds,  stocks,  or  other  forms  of  per- 
sonal property,  belongs.  .  .  . 

We  know  of  no  reason  for  holding  otherwise  than  that  the 
words  "direct  taxes,"  on  the  one  hand,  and  "duties,  imposts  and 
excises,"  on  the  other,  were  used  in  the  Constitution  in  their 
natural  and  obvious  sense.  Nor,  in  arriving  at  what  those  terms 
embrace,  do  we  perceive  any  ground  for  enlarging  them  beyond, 
or  narrowing  them  within,  their  natural  and  obvious  import  at 
the  time  the  Constitution  was  framed  and  ratified.  .  .  . 

In  the  light  of  the  struggle  in  the  convention  as  to  whether  or 

^  The  opinions  upon  the  original  hearing  have  been  omitted.  —  Ed. 
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not  the  new  Nation  should  be  empowered  to  levy  taxes  directly 
on  the  individual  until  after  the  States  had  failed  to  respond  to 
requisitions  —  a    struggle    which    did    not    terminate    until   the 
amendment  to  that  effect,  proposed  by  Massachusetts  and  con- 
curred in  by  South  Carolina,  New  Hampshire,  New  York,  and 
Rhode  Island,  had  been  rejected  —  it  would  seem  beyond  reason- 
able question  that  direct  taxation,  taking  the  place  as  it  did  of 
requisitions,  was  purposely  restrained  to  apportionment  accord- 
ing to  representation,  in  order  that  the  former  system  as  to  ratio 
might  be  retained,  while  the  mode  of  collection  was  changed.  .  .  . 
The  reasons  for  the  clauses  of  the  Constitution  in  respect  of 
direct  taxation  are  not  far  to  seek.     The  States,  respectively, 
possessed  plenary  powers  of  taxation.    They  could  tax  the  prop- 
erty of  their  citizens  in  such  manner  and  to  such  extent  as  they 
saw  fit;  thej^  had  unrestricted  powers  to  impose  duties  or  imposts 
on  imports  from  abroad,  and  excises  on  manufactures,  consum- 
able commodities,  or  otherwise.    They  gave  up  the  great  sources 
of  revenue  derived  from  commerce;  they  retained  the  concurrent 
power  of  le\^ing  excises,  and  duties  if  covering  anything  other 
than  excises;  but  in  respect  of  them  the  range  of  taxation  was 
narrowed  by  the  power  granted  over  interstate  commerce,  and  by 
the  danger  of  being  put  at  disadvantage  in  dealing  with  excises 
on  manufactures.    They  retained  the  power  of  direct  taxation,  and 
to  that  they  looked  as  their  chief  resource;  but  even  in  respect  of 
that,  they  granted  the  concurrent  power,  and  if  the  tax  were 
placed  by  both  governments  on  the  same  subject,  the  claim  of 
the  United  States  had  preference.     Therefore,  they  did  not  grant 
the  power  of  direct  taxation  without  regard  to  their  own  condi- 
tion and  resources  as  States;  but  they  granted  the  power  of  ap- 
portioned direct  taxation,  a  power  just  as  efficacious  to  serve  the 
needs  of  the  general  government,  but  securing  to  the  States  the 
opportunity  to  pay  the  amount  apportioned,  and  to  recoup  from 
their  own  citizens  in  the  most  feasible  way,  and  in  harmony  with 
their  systems  of  local  self-government.  .  .  . 

Moreover,  whatever  the  reasons  for  the  constitutional  provi- 
sions, there  they  are,  and  they  appear  to  us  to  speak  in  plain 
language. 

It  is  said  that  a  tax  on  the  whole  income  of  property  is  not  a 
direct  tax  in  the  meaning  of  the  Constitution,  but  a  duty,  and,  as 
a  duty,  leviable  without  apportionment,  whether  direct  or  indirect. 
We  do  not  think  so.  Direct  taxation  was  not  restricted  in  one 
breath,  and  the  restriction  blown  to  the  winds  in  another.  .  .  . 


820  EXPRESS  PROVISIONS   ON  TAXATION. 

The  Constitution  prohibits  any  direct  tax,  unless  in  proportion 
to  numbers  as  ascertained  by  the  census;  and,  in  the  light  of  the 
circumstances  to  which  we  have  referred,  is  it  not  an  evasion  of 
that  prohibition  to  hold  that  a  general  unapportioned  tax,  im- 
posed upon  all  property  owners  as  a  body  for  or  in  respect  of 
their  property,  is  not  direct,  in  the  meaning  of  the  Constitution, 
because  confined  to  the  income  therefrom?  .  .  . 

We  find  it  impossible  to  hold  that  a  fundamental  requisition, 
deemed  so  important  as  to  be  enforced  by  two  provisions,  one' 
affirmative  and  one  negative,  can  be  refined  away  by  forced  dis- 
tinctions between  that  which  gives  value  to  property,  and  the 
property  itself. 

Nor  can  we  perceive  any  ground  why  the  same  reasoning  does 
not  apply  to  capital  in  personalty  held  for  the  purpose  of  income 
or  ordinarily  yielding  income,  and  to  the  income  therefrom.  .  .  . 

Nor  are  we  impressed  with  the  contention  that,  because  in  the 
four  instances  in  which  the  power  of  direct  taxation  has  been 
exercised.  Congress  did  not  see  fit,  for  reasons  of  expediency,  to 
le\^'  a  tax  upon  personalty,  this  amounts  to  such  a  practical 
construction  of  the  Constitution  that  the  power  did  not  exist, 
that  we  must  regard  ourselves  bound  by  it.  We  should  regret  to 
be  compelled  to  hold  the  powers  of  the  general  government  thus 
restricted,  and  certainly  cannot  accede  to  the  idea  that  the  Con- 
stitution has  become  weakened  by  a  particular  course  of  inaction 
under  it. 

The  stress  of  the  argument  is  thrown,  however,  on  the  assertion 
that  an  income  tax  is  not  a  property  tax  at  all;  that  it  is  not  a 
real  estate  tax,  or  a  crop  tax,  or  a  bond  tax;  that  it  is  an  assess- 
ment upon  the  taxpayer  on  account  of  his  money-spending  power 
as  shown  by  his  revenue  for  the  year  preceding  the  assessment; 
that  rents  received,  crops  harvested,  interest  collected,  have  lost 
all  connection  with  their  origin,  and  although  once  not  taxable 
have  become  transmuted  in  their  new  form  into  taxable  subject- 
matter;  in  other  words,  that  income  is  taxable  irrespective  of  the 
source  from  whence  it  is  derived.  .  .  . 

We  have  unanimously  held  in  this  case  that,  so  far  as  this  law 
operates  on  the  receipts  from  municipal  bonds,  it  cannot  be  sus- 
tained, because  it  is  a  tax  on  the  power  of  the  States,  and  on  their 
instrumentalities  to  borrow  money,  and  consequently  repugnant 
to  the  Constitution.  But  if,  as  contended,  the  interest  when 
received  has  become  merely  money  in  the  recipient's  pocket, 
and  taxable  as  such  without  reference  to  the  source  from  which 
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it  came,  the  question  is  immaterial  whether  it  could  have  been 
originally  taxed  at  all  or  not.  This  was  admitted  by  the  Attorney 
General  with  characteristic  candor;  and  it  follows  that,  if  the 
revenue  derived  from  municipal  bonds  cannot  be  taxed  because 
the  source  cannot  be,  the  same  rule  applies  to  revenue  from  any 
other  source  not  subject  to  the  tax;  and  the  lack  of  power  to 
levy  any  but  an  apportioned  tax  on  real  and  personal  property 
equally  exists  as  to  the  revenue  therefrom. 

Admitting  that  this  act  taxes  the  income  of  property  irrespec- 
tive of  its  source,  stiU  we  cannot  doubt  that  such  a  tax  is  neces- 
sarily a  direct  tax  in  the  meaning  of  the  Constitution.  .  .  . 

We  have  considered  the  act  only  in  respect  of  the  tax  on  in- 
come derived  from  real  estate,  and  from  invested  personal  prop- 
erty, and  have  not  commented  on  so  much  of  it  as  bears  on  gains 
or  profits  from  business,  privileges,  or  employments,  in  view  of 
the  instances  in  which  taxation  on  business,  privileges,  or  em- 
ployments has  assumed  the  guise  of  an  excise  tax  and  been  sus- 
tained as  such. 

Being  of  opinion  that  so  much  of  the  sections  of  this  law  as 
lays  a  tax  on  income  from  real  and  personal  property  is  invahd, 
we  are  brought  to  the  question  of  the  effect  of  that  conclusion 
upon  these  sections  as  a  whole.    .  ,  . 

All  those  sections,  constituting  one  entire  scheme  of  taxation, 
are  necessarily  invahd. 

The  decrees  hereinbefore  entered  in  this  court  will  he  vacated; 
the  decrees  below  will  be  reversed,  and  the  cases  remanded, 
with  instructions  to  grant  the  relief  prayed} 

Harlan,  J.,  dissenting.  ... 

Brown,  J.,  dissenting.  .  .  . 

Jackson,  J.,  dissenting.  .  .  . 

White,  J.,  dissenting.  .  .  . 

*  See  the  Sixteenth  Amendment. 

Compare  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  U.  S.  397  (1904). 
—  Ed. 
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NICOL  V.   AMES. 

Supreme  Court  of  the  United  States.     1899. 

[173  United  States,  509.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  IlHnois. 

Nicol  petitioned  the  Circuit  Court  for  a  writ  of  habeas  corpus, 
alleging  that  he  had  been  convicted  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois  upon  an 
information  charging  him  with  selling  two  carloads  of  oats  at 
the  Chicago  Board  of  Trade  without  delivering  to  the  buyer  a 
memorandum.  Among  the  stamp  taxes  in  the  war  revenue  act 
of  1898  (30  Stat.  448)  was  specified  "upon  each  sale  ...  or 
agreement  to  sell  any  products  or  merchandise  at  any  exchange 
or  board  of  trade,  or  other  similar  place,  .  .  .  for  each  $100  in 
value  .  .  .,  one  cent,  .  .  .  Provided,  That  on  every  sale  ...  or 
agreement  to  sell  as  aforesaid,  there  shall  be  made  and  delivered 
by  the  seller  to  the  buyer  a  bill,  memorandum,  agreement,  or 
other  evidence  ...  to  which  there  shall  be  affixed  a  lawful 
stamp  or  stamps."  A  breach  was  made  a  misdemeanor,  pun- 
ishable with  fine  or  imprisonment  or  both.  Nicol  had  been  sen- 
tenced to  pay  a  fine  and  to  be  imprisoned  until  payment;  and 
on  refusing  to  pay  the  fine  he  had  been  taken  into  custody. 
The  Circuit  Court  held  the  statute  constitutional,  discharged 
the  writ,  and  remanded  the  petitioner  to  the  custody  of  the 
marshal.  The  appeal  to  the  Supreme  Court  was  arguied  along 
with  three  other  cases. 

H.  S.  Rohhins  and  others,  for  appellants;  and  J.  K.  Richards, 
Solicitor  General,  contra. 

Peckham,  J.,  .  .  .  delivered   the   opinion   of  the   court.  .  .  . 

Direct  taxes  must  be  apportioned,  while  indirect  taxes  must 
be  uniform  throughout  the  United  States.  But  while  yielding 
impUcit  obedience  to  these  constitutional  requirements,  it  is  no 
part  of  the  duty  of  this  court  to  lessen,  impede,  or  obstruct  the 
exercise  of  the  taxing  power  by  merely  abstruse  and  subtle 
distinctions  as  to  the  particular  nature  of  a  specified  tax, 
where  such  distinction  rests  more  upon  the  differing  theories 
of  political  economists  than  upon  the  practical  nature  of  the 
tax  itself. 

In  deciding  upon  the  validity  of  a  tax  with  reference  to  these 

1  The  statement  has  not  been  reprinted.  —  Ed. 
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requirements,  no  microscopic  examination  as  to  the  purely 
economic  or  theoretical  nature  of  the  tax  should  be  indulged  in 
for  the  purpose  of  placing  it  in  a  category  which  would  invalidate 
the  tax.  As  a  mere  abstract,  scientific,  or  economical  problem, 
a  particular  tax  might  possibly  be  regarded  as  a  direct  tax,  when 
as  a  practical  matter  pertaining  to  the  actual  operation  of  the  tax 
it  might  quite  plainly  appear  to  be  indirect.  .  .  . 

We  will  now  examine  the  several  objections  that  have  been 
offered  to  this  statute.  .  .  . 

It  is  asserted  to  be  a  direct  tax,  because  it  is  a  tax  upon  the 
sale  of  property  measured  by  the  value  of  the  thing  sold,  and  such 
a  tax  is  a  direct  tax  upon  the  property  itself,  and  therefore  sub- 
ject to  the  rule  of  apportionment.  Various  cases  are  cited,  from 
Brown  v.  Maryland,  12  Wheat.  419,  down  to  those  involving  the 
vahdity  of  the  income  tax,  157  U.  S.  429;  158  U.  S.  601,  for 
the  purpose  of  proving  the  correctness  of  this  proposition.  All  the 
cases  involved  the  question  whether  the  taxes  to  which  objection 
was  taken  amounted  practically  to  a  tax  on  the  property.  If  this 
tax  is  not  on  the  property  or  on  the  sale  thereof,  then  these  cases 
do  not  apply. 

We  think  the  tax  is  in  effect  a  duty  or  excise  laid  upon  the 
privilege,  opportunity,  or  facility  offered  at  boards  of  trade  or 
exchanges  for  the  transaction  of  the  business  mentioned  in  the 
act.  It  is  not  a  tax  upon  the  business  itself  which  is  so  transacted, 
but  it  is  a  duty  upon  the  facilities  made  use  of  and  actually  em- 
ployed in  the  transaction  of  the  business,  and  separate  and  apart 
from  the  business  itself.  It  is  not  a  tax  upon  the  members  of  the 
exchange  nor  upon  membership  therein,  nor  is  it  a  tax  upon  sales 
generally.  The  act  limits  the  tax  to  sales  at  any  exchange,  or  board 
of  trade,  or  other  similar  place,  and  its  fair  meaning  is  to  impose 
a  duty  upon  those  privileges  or  facilities  which  are  there  found 
and  made  use  of  in  the  sale  at  such  place  of  any  product  or  mer- 
chandise. Whether  this  facility  or  privilege  is  such  a  thing  as 
can  be  legally  taxed,  while  leaving  untaxed  all  other  sales  made 
outside  of  such  places,  will  be  discussed  further  on.  At  present  it 
is  enough  to  say  that  the  tax  is  not  upon  the  property  sold,  and 
cannot  on  that  ground  be  found  to  be  direct.  .  .  .  The  amount 
of  such  a  tax  when  imposed  in  a  case  like  this  may  be  increased 
or  diminished  by  the  extent  to  which  the  privilege  or  facility 
is  used,  and  it  is  measured  in  this  act  by  the  value  of  the  property 
transferred  l)y  means  of  using  such  privilege  or  facihty,  but  this 
does  not  make  the  tax  a  direct  one.  .   .  . 
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It  is  also  said  that  the  tax  is  direct  because  it  cannot  be  added 
to  the  price  of  the  thing  sold,  and  therefore  ultimately  paid  by  the 
consumer.  In  other  words,  that  it  is  direct  because  the  owner 
cannot  shift  the  payment  of  the  amount  of  the  tax  to  some  one 
else.  This  however  assumes  that  the  tax  is  not  in  the  nature  of  a 
duty  or  an  excise,  but  that  it  is  laid  directly  upon  the  property 
sold,  which  we  hold  is  not  the  case.  It  is  not  laid  upon  the  prop- 
erty at  all,  nor  upon  the  profits  of  the  sale  thereof,  nor  upon  the 
sale  itself  considered  separate  and  apart  from  the  place  and  the 
circumstances  of  the  sale.  ... 

Passing  these  grounds  of  objection,  it  is  urged  that  if  this  is 
an  indirect  tax,  it  is  not  uniform  throughout  the  United  States 
as  required  by  the  Constitution.  Sales  at  an  exchange  or  board 
of  trade,  it  is  said,  are  singled  out  for  taxation  under  this  act, 
although  they  differ  in  no  substantial  respect  from  sales  at  other 
places,  and  there  is  therefore  no  just  ground  for  segregating  or 
classifying  such  sales  from  those  made  elsewhere.  .  .  . 

This  general  objection  on  the  ground  of  want  of  uniformity 
is  not,  in  our  judgment,  well  founded.  Whether  the  word  "uni- 
form" is  to  be  understood  in  what  has  been  ^termed  its  "geo- 
graphical" sense,  or  as  meaning  uniformity  as  to  all  the  taxpayers 
similarly  situated  with  regard  to  the  subject-matter  of  the  tax, 
we  think  this  tax  is  valid  within  either  meaning  of  the  term. 
In  our  judgment  a  sale  at  an  exchange  does  form  a  proper  basis 
for  a  classification  which  excludes  all  sales  made  elsewhere  from 
taxation.  .  .  . 

A  tax  upon  the  privilege  of  selling  property  at  the  exchange 
and  of  thus  using  the  facihties  there  offered  in  accomplishing 
the  sale  differs  radically  from  a  tax  upon  every  sale  made  in  any 
place.  The  latter  tax  is  really  and  practically  upon  property. 
It  takes  no  notice  of  any  kind  of  privilege  or  facility,  and  the  fact 
of  a  sale  is  alone  regarded.  Although  not  created  by  government, 
this  privilege  or  facility  in  effecting  a  sale  at  an  exchange  is  so  dis- 
tinct and  definite  in  its  character,  and  constitutes  so  clear  and  plain 
a  difference  from  a  sale  elsewhere,  as  to  create  a  reasonable  and 
substantial  ground  for  classification  and  for  taxation  when  similar 
sales  at  other  places  are  untaxed.  A  sale  at  an  exchange  differs 
from  a  sale  made  at  a  man's  private  office,  or  on  his  farm,  or  by 
a  partnership,  because,  although  the  subject-matter  of  the  sale 
may  be  the  same  in  each  case,  there  are  at  an  exchange  certain 
advantages  in  the  way  of  finding  a  market,  obtaining  a  price,  the 
saving  of  time,  and  in  the  security  of  payment,  and  other  matters, 
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which  are  more  easily  obtained  there  than  at  an  office  or  upon 
a  farm.  .  .  . 

In  this  case  there  is  that  uniformity  which  the  Constitution 
requires.  The  tax  or  duty  is  uniform  throughout  the  United  States, 
and  it  is  uniform,  or,  in  other  words,  equal,  upon  all  who  avail 
themselves  of  the  privileges  or  facilities  offered  at  the  exchanges, 
and  it  is  not  necessary  in  order  to  be  uniform  that  the  tax  should 
be  levied  upon  all  who  make  sales  of  the  same  kind  of  things 
whether  at  an  exchange  or  elsewhere. 

Another  objection  taken  is  that  Congress  taxes  only  those 
who  make  sales  and  not  those  who  make  purchases,  and  those 
who  sell  products  or  merchandise  and  not  those  who  sell  bonds, 
stocks,  etc.  These  are  discriminations,  it  is  said,  which  do  not 
follow  the  rule  of  uniformity,  and  hence  render  the  tax  void. 

A  purchase  occurs  whenever  a  sale  is  effected,  and  to  say  that 
a  purchaser  at  an  exchange  sale  must  be  taxed  for  the  facilities 
made  use  of  in  making  the  purchase,  or  else  that  the  tax  on  the 
seller  is  void,  is  simply  to  insist  upon  doubling  the  tax. 

Nor  is  it  necessary  to  tax  the  use  of  the  privilege  under  all  cir- 
cumstances in  order  to  render  the  tax  vahd  upon  its  use  in  par- 
ticular cases.  We  see  no  reason  why  it  should  be  necessary  to  tax  a 
privilege  whenever  it  is  used  for  any  purpose,  or  else  not  to  tax 
it  at  all.  It  is  not  in  its  nature  indivisible.  A  tax  upon  the  privi- 
lege when  used  for  one  purpose  does  not  require  for  its  validity 
that  the  same  privilege  should  also  be  taxed  when  used  for 
another  and  a  totally  distinct  purpose.  .  .  . 

It  is  also  objected  that  there  is  no  power  in  Congress  to  require 
a  party  selling  personal  property,  in  the  course  of  commerce 
within  the  State,  to  make  a  written  note  or  memorandum  of  the 
contract,  and  to  punish  him  by  fine  and  imprisonment  for  a 
failure  to  do  so;  if  the  State  do  not  require  a  memorandum  on  a 
sale,  Congress  cannot  in  the  exercise  of  the  taxing  power  compel 
a  citizen  to  make  one  in  order  that  it  may  be  taxed  by  the  United 
States. 

In  holding  that  the  tax  under  consideration  is  a  tax  on  the 
privilege  used  in  making  sales  at  an  exchange,  we  thereby  hold 
that  it  is  not  a  tax  upon  the  memorandum  required  by  the  statute 
upon  which  the  stamp  is  to  be  placed.  The  act  does  not  assume 
to  in  any  manner  interfere  with  the  laws  of  the  State  in  relation 
to  the  contract  of  sale.  The  memorandum  required  does  not 
contain  all  the  essentials  of  a  contract  to  sell.  It  need  not  be 
signed,  and  it  need  not  contain  the  name  of  the  vendee  or  the 
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terms  of  payment.  The  statute  does  not  render  a  sale  void  with- 
out the  memorandum  or  stamp,  which  by  the  laws  of  the  State 
would  otherwise  be  valid.  It  does  not  assume  to  enact  anything 
in  opposition  to  the  law  of  any  State  upon  the  subject  of  sales. 
It  provides  for  a  written  memorandum  containing  the  matters 
mentioned,  simply  as  a  means  of  identifying  the  sale  and  for 
collecting  the  tax  by  means  of  the  required  stamp,  and  for  that 
purpose  it  secures  by  proper  penalties  the  making  of  the  memo- 
randum. Instead  of  a  memorandum.  Congress  might  have 
required  a  sworn  report  with  the  proper  amount  of  stamps  thereon 
to  be  made  at  certain  regular  intervals,  of  all  sales  made  subject 
to  the  tax.  Other  means  might  have  been  resorted  to  for  the  same 
purpose.  Whether  the  means  adopted  were  the  best  and  most 
convenient  to  accomplish  that  purpose  was  a  question  for  the 
judgment  of  Congress,  and  its  decision  must  be  conclusive  in  that 
respect.  .  .  . 
Brown  and  White,  J  J,,  concurred  in  the  result. 
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Supreme  Court  of  the  United  States.     1900. 

[178  United  States,  41.]  i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

By  the  act  of  Congress  of  June  13,  1898  (20  Stat.  448)  it  was 
enacted  (sec.  29)  that  "any  person  or  persons  having  in  charge  .  .  . 
as  administrators,  executors  or  trustees,  any  legacies  or  distribu- 
tive shares  arising  from  personal  property,  where  the  whole 
amount  of  such  personal  property  as  aforesaid  shall  exceed  .  .  . 
$10,000,  .  .  .  passing  ...  by  will  or  by  the  intestate  laws  of 
any  State  or  Territory,  or  any  personal  property  .  .  .  trans- 
ferred by  deed,  .  .  .  sale  or  gift,  ...  to  take  effect  .  .  .  after 
the  death  of  the  grantor  or  bargainor,  .  .  .  shall  be  subject  to  a 
duty  or  tax,  ...  as  follows  .  .  .  :  where  the  whole  amount  of 
said  personal  property  shall  exceed  .  .  .  $10,000,  and  shall  not 

^  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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exceed  .  .  .  $25,000,  the  tax  shall  he  —  First.  Where  the  per- 
son .  .  .  entitled  to  any  .  .  .  interest  in  such  property  shall  be 
the  lineal  issue  or  lineal  ancestor,  brother  or  sister,  .  .  .  seventy- 
five  cents  for  each  .  .  .  $100  ...  of  such  interest  in  such  prop- 
erty. .  .  .  Fifth.  Where  the  person  .  .  .  entitled  to  any  . 
interest  in  such  property  .  .  .  shall  be  a  stranger  in  blood  . 
or  ...  a  body  pohtic  or  corporate,  .  .  .  five  dollars  for  each  . 
$100  ...  of  such  interest.  .  .  .  Where  the  amount  ...  of  said 
property  shall  exceed  .  .  .  $25,000,  but  shall  not  exceed  .  . 
$100,000,  the  rates  .  .  .  shall  be  multiphed  by  one  and  one  half 
.  .  .  and  where  the  amount  ...  of  said  property  shall  exceed 
.  .  .  $1,000,000,  such  rates  .  .  .  shall  be  multiphed  by  three.' 
A  testator  died  in  the  State  of  New  York,  where  he  was  domiciled 
and  in  his  personal  estate  (1)  a  daughter  was  entitled  to  $1,731,- 
996.35,  (2)  a  brother  to  $100,  (3)  a  sister  to  $5,000,  (4)  a  brother 
to  $100,000,  and  (5)  a  church  to  $5,000.  The  collector  demanded 
from  the  executors  $2.25  for  each  $100  of  the  first  four  items  and 
$15  for  each  $100  of  the  fifth  item.  The  executors  protested  that 
the  act  was  unconstitutional  and  that  the  act  exacted  nothing  for 
the  second,  third,  and  fifth  items,  and  only  $1,123^  for  each  $100 
of  the  fourth  item.  They  paid,  however,  and  obtained  a  receipt 
reciting  that  they  paid  under  protest  to  avoid  compulsory  process. 
In  the  Circuit  Court  the  executors  brought  suit  against  the  col- 
lector to  recover  the  amount  paid.    A  demurrer  was  sustained. 

J.  G.  Carlisle  and  others,  for  plaintiffs  in  error;  and  J.  K.  Rich- 
ards, Sohcitor  General,  contra. 

White,  J.,  dehvered  the  opinion  of  the  court.  .  .  . 

We  shall  first,  in  a  general  way,  consider  upon  what  rights  or 
objects  death  duties,  as  they  are  termed  in  England,  are  imposed. 
Having,  from  a  review  of  the  history  of  such  taxes,  reached  a  con- 
clusion on  this  subject,  we  shall  decide  whether  Congress  has 
power  to  levy  such  taxes.  This  being  settled,  we  shall  analyze  the 
particular  act  under  review,  for  the  purpose  of  ascertaining  the 
precise  form  of  tax  for  which  it  provides  and  the  mode  of  assess- 
ment which  it  directs.  These  questions  being  disposed  of,  we  shall 
determine  whether  the  taxes  which  the  act  imposes  are  void,  be- 
cause not  apportioned  or  for  the  want  of  uniformity. 

It  is  conceded  on  all  sides  that  the  levy  and  collection  of  some 
form  of  death  duty  is  provided  by  the  sections  of  the  law  in 
question.  .  .  .  Taxes  of  this  general  character  are  universally 
deemed  to  relate,  not  to  property  eo  nomine,  but  to  its  passage  by 
will  or  by  descent  in  cases  of  intestacy,  as  distinguished  from  taxes 
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imposed  on  property,  real  or  personal  as  such,  because  of  its  own- 
ership and  possession.  .  .  . 

Having  ascertained  the  nature  of  death  duties,  the  first  question 
which  arises  is  this:  Can  the  Congress  of  the  United  States  levy 
a  tax  of  that  character?  The  proposition  that  it  cannot  rests 
upon  the  assumption  that,  since  the  transmission  of  property  by 
death  is  exclusively  subject  to  the  regulating  authority  of  the 
several  States,  therefore  the  levy  by  Congress  of  a  tax  on  inheri- 
tances or  legacies,  in  any  form,  is  beyond  the  power  of  Congress, 
and  is  an  interference  by  the  National  government  with  a  matter 
which  falls  alone  within  the  reach  of  State  legislation.  It  is  to  be 
remarked  that  this  proposition  denies  to  Congress  the  right  to 
tax  a  subject-matter  which  was  conceded  to  be  within  the  scope  of 
its  power  very  early  in  the  history  of  the  government.  The  act 
of  1797,  which  ordained  legacy  taxes,  was  adopted  at  a  time 
when  the  founders  of  our  government  and  framers  of  our  Consti- 
tution were  actively  participating  in  public  affairs,  thus  giving  a 
practical  construction  to  the  Constitution  which  they  had  helped 
to  establish.  ...  It  is,  moreover,  worthy  of  remark  that  similar 
taxes  have  at  other  periods  and  for  a  considerable  time  been 
enforced;  and,  although  their  constitutionahty  was  assailed  on 
other  grounds  held  unsound  by  this  court,  the  question  of  the 
want  of  authority  of  Congress  to  levy  a  tax  on  inheritances  and 
legacies  was  never  urged  against  the  acts  in  question.  .   .  . 

Confusion  of  thought  may  arise  unless  it  be  always  remem- 
bered that,  fundamentally  considered,  it  is  the  power  to  transmit 
or  the  transmission  or  receipt  of  property  by  death  which  is  the 
subject  levied  upon  by  all  death  duties.  The  qualification  of 
such  taxes  as  privilege  taxes,  or  describing  them  as  levied  on  a 
privilege,  may  also  produce  misconception,  unless  the  import  of 
these  words  be  accurately  understood.  They  have  been  used 
where  the  power  of  a  State  government  to  levy  a  particular  form  of 
inheritance  or  legacy  tax  has  in  some  instances  been  assailed 
because  of  a  constitutional  limitation  on  the  taxing  power.  Under 
these  circumstances,  the  question  has  arisen  whether,  because  of 
the  power  of  the  State  to  regulate  the  transmission  of  property  by 
death,  there  did  not  therefore  exist  a  less  trammeled  right  to  tax 
inheritances  and  legacies  than  obtained  as  to  other  subject-matters 
of  taxation,  and,  upon  the  affirmative  view  being  adopted,  a  tax 
upon  inheritances  or  legacies  for  this  reason  has  been  spoken  of  as 
privilege  taxation,  or  a  tax  on  privileges.  .  .  . 

Of  course,  in  considering  the  power  of  Congress  to  impose  death 


KNOWLTON   V.   MOORE.  829 

duties,  we  eliminate  all  thought  of  a  greater  privilege  to  do  so 
than  exists  as  to  any  other  form  of  taxation,  as  the  right  to  regu- 
late successions  is  vested  in  the  States  and  not  in  Congress. 

It  is  not  denied  that,  subject  to  a  comphance  with  the  limita- 
tions in  the  Constitution,  the  taxing  power  of  Congress  extends  to 
all  usual  objects  of  taxation.  .  .  .  The  limitation  which  would 
exclude  from  Congress  the  right  to  tax  inheritances  and  legacies 
is  made  to  depend  upon  the  contention  that  as  the  power  to 
regulate  successions  is  lodged  solely  in  the  several  States,  there- 
fore Congress  is  without  authority  to  tax  the  transmission  or 
receipt  of  property  by  death.  This  proposition  is  supported  by 
a  reference  to  decisions  holding  that  the  several  States  cannot 
tax  or  otherwise  impose  burdens  on  the  exclusive  powers  of  the 
National  government  or  the  instrumentahties  employed  to  carry 
such  powers  into  execution,  and,  conversely,  that  the  same  lim- 
itation rests  upon  the  National  government  in  relation  to  the 
powers  of  the  several  States.  Weston  v.  Charleston,  2  Pet.  449; 
McCulloch  V.  Maryland,  4  Wheat.  316,  431,  439;  Bank  of  Com- 
merce V.  New  York  City,  2  Black,  620;  Collector  v.  Day,  11 
Wall.  113,  124;  United  States  v.  Railroad  Co.,  17  Wall.  322,  327; 
Railroad  Co.  v.  Peniston,  18  Wall.  5. 

But  the  fallacy  which  underhes  the  proposition  contended  for 
is  the  assumption  that  the  tax  on  the  transmission  or  receipt  of 
property  occasioned  by  death  is  imposed  on  the  exclusive  power 
of  the  State  to  regulate  the  devolution  of  property  upon  death. 
The  thing  forming  the  universal  subject  of  taxation  upon  which 
inheritance  and  legacy  taxes  rest  is  the  transmission  or  receipt, 
and  not  the  right  existing  to  regulate.  In  legal  effect,  then,  the 
proposition  upon  which  the  argument  rests  is  that  wherever  a 
right  is  subject  to  exclusive  regulation,  by  either  the  govern- 
ment of  the  United  States  on  the  one  hand  or  the  several  States 
on  the  other,  the  exercise  of  such  rights  as  regulated  can  alone 
be  taxed  by  the  government  having  the  mission  to  regulate. 
But  when  it  is  accurately  stated,  the  proposition  denies  the  au- 
thority of  the  States  to  tax  objects  which  are  confessedly  within 
the  reach  of  their  taxing  power,  and  also  excludes  the  National 
government  from  almost  every  subject  of  direct  and  many  ac- 
knowledged objects  of  indirect  taxation.  Thus  imports  are  ex- 
clusively within  the  taxing  power  of  Congress.  C'an  it  be  said 
that  the  property  when  imported  and  commingled  witli  the  goods 
of  the  State  cannot  be  taxed,  because  it  had  been  at  some  prior 
time  the  subject  of  exclusive  regulation  by  Congress?     Again, 
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interstate  commerce  is  often  within  the  exclusive  regulating  power 
of  Congress.  Can  it  be  asserted  that  the  property  of  all  persons  or 
corporations  engaged  in  such  commerce  is  not  the  subject  of  taxa- 
tion by  the  several  States,  because  Congress  may  regulate  inter- 
state commerce?  Conveyances,  mortgages,  leases,  pledges,  and, 
indeed,  all  property  and  the  contracts  which  arise  from  its  owner- 
ship, are  subject  more  or  less  to  State  regulation,  exclusive  in  its 
nature.  If  the  proposition  here  contended  for  be  sound,  such 
property  or  dealings  in  relation  thereto  cannot  be  taxed  by  Con- 
gress, even  in  the  form  of  a  stamp  duty.  It  cannot  be  doubted 
that  the  argument  when  reduced  to  its  essence  demonstrates  its 
own  unsoundness,  since  it  leads  to  the  necessary  conclusion  that 
both  the  National  and  State  governments  are  divested  of  those 
powers  of  taxation  which  from  the  foundation  of  the  government 
admittedly  have  belonged  to  them.  Certainly,  a  tax  placed  upon 
an  inheritance  or  legacy  diminishes,  to  the  extent  of  the  tax,  the 
value  of  the  right  to  inherit  or  receive,  but  this  is  a  burden  cast 
upon  the  recipient  and  not  upon  the  power  of  the  State  to  regu- 
late. This  distinction  shows  the  inapplicability  to  the  case  in  hand 
of  the  statement  made  by  Mr.  Chief  Justice  Marshall  in  McCul- 
loch  V.  Maryland,  4  Wheat.  316,  431,  "that  the  power  to  tax  in- 
volves the  power  to  destroy,"  This  principle  is  pertinent  only 
when  there  is  no  power  to  tax  a  particular  subject,  and  has  no 
relation  to  a  case  where  such  right  exists.  In  other  words,  the 
power  to  destroy  which  may  be  the  consequence  of  taxation  is 
a  reason  why  the  right  to  tax  should  be  confined  to  subjects 
which  may  be  lawfully  embraced  therein,  even  although  it  hap- 
pens that  in  some  particular  instance  no  great  harm  may  be 
caused  by  the  exercise  of  the  taxing  authority  as  to  a  subject 
which  is  beyond  its  scope.  But  this  reasoning  has  no  application 
to  a  lawful  tax,  for  if  it  had  there  would  be  an  end  of  all  taxa- 
tion; that  is  to  say,  if  a  lawful  tax  can  be  defeated  because  the 
power  which  is  manifested  by  its  imposition  may  when  further 
exercised  be  destructive,  it  would  follow  that  every  lawful  tax 
would  become  unlawful,  and  therefore  no  taxation  whatever 
could  be  levied.  Under  our  constitutional  system  both  the 
National  and  the  State  governments,  moving  in  their  respective 
orbits,  have  a  common  authority  to  tax  many  and  diverse  ob- 
jects, but  this  does  not  cause  the  exercise  of  its  lawful  attributes 
by  one  to  be  a  curtailment  of  the  powers  of  government  of  the 
other,  for  if  it  did  there  would  practically  be  an  end  of  the  dual 
system  of  government  which  the  Constitution  established.  .  .  . 
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We  are  then  brought  to  a  consideration  of  the  particular  form 
of  death  duty,  which  is  manifested  by  the  statute  under  consid- 
eration. .  .  . 

The  statute  clearly  imposes  the  duty  on  particular  legacies  or 
distributive  shares,  and  not  on  the  whole  personal  estate.  .  .  . 

The  tax  being  then  on  the  legacies  and  distributive  shares,  the 
rate  primarily  being  determined  by  the  relation  of  the  legatees 
or  distributees  to  the  estate,  does  the  law  command  that  the 
progressive  rate  of  tax  which  it  imposes  on  the  legacies  or  dis- 
tributive shares  shall  be  measured,  not  separately  by  the  amount 
of  each  particular  legacy  or  distributive  share,  but  by  the  sum  of 
the  whole  personal  estate?  This,  as  we  have  said,  is  the  interpre- 
tation of  the  act  which  was  adopted  by  the  assessor  in  levying 
the  taxes  under  review,  and  which  was  sustained  by  the  court 
below.  .  .  . 

As  we  understand  the  law,  we  are  clearly  of  opinion  that  it 
does  not  sustain  the  construction  which  was  placed  on  it.  .  .  . 

The  precise  meaning  of  the  law  being  thus  determined,  the 
question  whether  the  tax  which  it  imposes  is  direct,  and  hence 
subject  to  the  requirement  of  apportionment,  arises  for  consid- 
eration. That  death  duties,  generally,  have  been  from  the  be- 
ginning in  all  countries  considered  as  different  from  taxes  levied 
on  property,  real  or  personal,  directly  on  account  of  the  owner- 
ship and  possession  thereof,  is  demonstrated  by  the  review  which 
we  have  previously  made.  It  has  also  been  estabhshed  by  what 
we  have  heretofore  said,  that  such  taxes,  almost  from  the  begin- 
ning of  our  national  life,  have  been  treated  as  duties,  and  not  as 
direct  taxes.  Of  course,  they  concern  the  passing  of  property  by 
death,  for  if  there  was  no  property  to  transmit,  there  would  be 
nothing  upon  which  the  tax  levied  on  the  occasion  of  death  could 
be  computed.  This  legislative  and  administrative  view  of  such 
taxes  has  been  directly  upheld  by  this  court.  .  .  .^ 

Concluding,  then,  that  the  tax  under  consideration  is  not 
direct  within  the  meaning  of  the  Constitution,  but,  on  the  con- 
trary, is  a  duty  or  excise,  we  are  brought  to  consider  the  ques- 
tion of  uniformity. 

The  contention  is  that  because  the  statute  exempts  legacies 
and  distributive  shares  in  personal  property  below  ten  thou- 
sand dollars,  because  it  classifies  the  rate  of  tax  according  to  the 
relationship  or  absence  of  the  relationship  of  the  taker  to  the 

»  Here  were  discuHsed  Scholey  v.  Rew,  23  Wall.  331  (1875);  and  Pollock 
V.  F'arruers'  Loan  and  Trust  Co.,  ante,  p.  817  (1895).  —  Ed. 
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deceased,  and  provides  for  a  rate  progressing  by  the  amount  of 
the  legacy  or  share,  therefore  the  tax  is  repugnant  to  that  por- 
tion of  the  first  clause  of  section  8  of  article  1  of  the  Constitution, 
which  provides  that  "duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States." 

The  argument  to  the  contrary,  whilst  conceding  that  the  tax 
devised  by  the  statute  does  not  fulfill  the  requirement  of  equality 
and  uniformity,  as  those  words  are  construed  when  found  in  State 
constitutions,  asserts  that  it  does  not  thereby  follow  that  the 
taxes  in  question  are  repugnant  to  the  Constitution  of  the  United 
States,  since  the  provision  in  the  Constitution,  that  "duties,  im- 
posts, and  excises  shall  be  uniform  throughout  the  United  States," 
it  is  insisted  has  a  different  meaning  from  the  expression  equal 
and  uniform,  found  in  State  constitutions.  .  .  . 

Considering  the  text,  it  is  apparent  that  if  the  word  "uniform" 
means  "equal  and  uniform"  in  the  sense  now  asserted  by  the  op- 
ponents of  the  tax,  the  words  "throughout  the  United  States" 
are  deprived  of  all  real  significance,  and  sustaining  the  conten- 
tion must  hence  lead  to  a  disregard  of  the  elementary  canon  of 
construction  which  requires  that  effect  be  given  to  each  word  of 
the  Constitution. 

Taking  a  wider  view,  it  is  to  be  remembered  that  the  power  to 
tax  contained  in  section  8  of  article  1  is  to  lay  and  collect  "taxes, 
duties,  imposts  and  excises.  .  .  .  But  all  duties,  imposts  and  ex- 
cises shall  be  uniform  throughout  the  United  States."  .  .  . 

But  the  classes  of  taxes  termed  duties,  imposts,  and  excises,  to 
which  the  rule  of  uniformity  applies,  are  those  to  which  the 
principle  of  equaHty  and  uniformity  in  the  sense  claimed,  is  in 
the  nature  of  things  the  least  applicable  and  least  susceptible  of 
being  enforced.  Excises  usually  look  to  a  particular  subject,  and 
levy  burdens  with  reference  to  the  act  of  manufacturing  them, 
selling  them,  etc.  They  are  or  may  be  as  varied  in  form  as  are  the 
acts  or  dealings  with  which  the  taxes  are  concerned.  Impost 
duties  take  every  conceivable  form,  as  may  by  the  legislative 
authority  be  deemed  best  for  the  general  welfare.  They  have 
been  at  all  times  often  specific.  They  have  sometimes  been 
discriminatory,  particularly  when  deemed  necessary  by  reason 
of  the  tariff  legislation  of  other  countries.  The  claim  of  intrin- 
sic uniformity,  therefore,  imputes  to  the  framers  a  restriction  as 
to  certain  forms  of  taxes,  where  the  restraint  was  least  appropri- 
ate and  the  omission  where  it  was  most  needed.  This  discord 
which  the  construction,  if  well  founded,  would  create,  suggests 
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at  once  the  unsoundness  of  the  proposition,  and  gives  rise  to  the 
inference  that  the  contrary  view  by  which  the  unity  of  the  pro- 
visions of  the  Constitution  is  maintained,  must  be  the  correct 
one.  In  fact,  it  is  apparent  that  if  imposts,  duties,  and  excises  are 
controlled  by  the  rule  of  intrinsic  uniformity,  the  methods  usually 
employed  at  the  time  of  the  adoption  of  the  Constitution  in  all 
countries  in  the  le\'y  of  such  taxes  would  have  to  be  abandoned 
in  this  country,  and,  therefore,  whilst  nominally  having  the  au- 
thority to  impose  taxes  of  this  character,  the  power  to  do  so  would 
be  virtually  denied  to  Congress. 

Now,  that  the  requirement  that  direct  taxes  should  be  appor- 
tioned among  the  several  States  contemplated  the  protection  of 
the  States,  to  prevent  their  being  called  upon  to  contribute  more 
than  was  deemed  their  due  share  of  the  burden,  is  clear.  Giving 
to  the  term  uniformity  as  applied  to  duties,  imposts,  and  excises  a 
geographical  significance,  likewise  causes  that  provision  to  look 
to  the  forbidding  of  discrimination  as  between  the  States,  by  the 
levying  of  duties,  imposts,  or  excises  upon  a  particular  subject  in 
one  State  and  a  different  duty,  impost,  or  excise  on  the  same  sub- 
ject in  another;  and  therefore,  as  far  as  may  be,  is  a  restriction  in 
the  same  direction  and  in  harmony  with  the  requirement  of  ap- 
portionment of  direct  taxes.  And  the  conclusion  that  the  possible 
discrimination  against  one  or  more  States  was  the  only  thing  in- 
tended to  be  provided  for  by  the  rule  which  uniformity  imposed 
upon  the  power  to  levy  duties,  imposts,  and  excises,  is  greatly 
strengthened  by  considering  the  state  of  the  law  in  the  mother 
country  and  in  the  colonies,  and  the  practice  of  taxtaion  which 
obtained  at  or  about  the  time  of  the  adoption  of  the  Constitu- 
tion. ... 

One  of  the  most  satisfactory  answers  to  the  argument  that  the 
uniformity  required  by  the  Constitution  is  the  same  as  the  equal 
and  uniform  clause  which  has  since  been  embodied  in  so  many  of 
the  State  constitutions,  results  from  a  review  of  the  practice  under 
the  Constitution  from  the  beginning.  From  the  very  first  Con- 
gress down  to  the  present  date,  in  laying  duties,  imposts,  and 
excises,  the  rule  of  inherent  uniformity,  or,  in  other  words,  intrin- 
sically equal  and  uniform  taxes,  has  been  disregarded,  and  the 
principle  of  geographical  uniformity  consistently  enforced.  .  .  , 

The  necessities  which  gave  birth  to  the  Constitution,  the  con- 
troversies which  preceded  its  formation,  and  the  conflicts  of 
opinion  which  were  settled  by  its  adoption,  may  properly  be 
taken  into  view  for  tlie  purpose  of  tracing  to  its  source  any  par- 
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ticular  provision  of  the  Constitution,  in  order  thereby  to  be  en- 
abled to  correctly  interpret  its  meaning.  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  429,  558. 

The  paralysis  which  the  Articles  of  Confederation  produced 
upon  the  Continental  Congress  because  of  the  want  of  power 
in  that  body  to  enforce  necessary  taxation  to  sustain  the  gov- 
ernment needs  no  more  than  statement.  And  the  proceedings 
of  the  Congress  during  the  Confederation  afford  abundant  evi- 
dence of  the  constant  effort  which  was  made  to  overcome  this 
situation  by  attempts  to  obtain  authority  from  the  States  for 
Congress  to  levy  the  taxes  deemed  by  it  essential,  and  thus  re- 
lieve it  from  the  embarrassment  occasioned  by  the  fact  that  all 
demands  for  revenue  depended  for  fulfillment  wholly  upon  the 
action  of  the  respective  States.  .  .  .  The  sole  and  the  only  ques- 
tion which  was  ever  present  and  in  every  form  was  discussed,  was 
the  operation  of  any  taxing  power  which  might  be  granted  to 
Congress  upon  the  respective  States;  in  other  words,  the  dis- 
crimination as  regards  States  which  might  arise  from  a  greater 
or  lesser  proportion  of  any  tax  being  paid  within  the  geographical 
limits  of  a  particular  State. 

The  proceedings  of  the  Continental  Congress  also  make  it 
clear  that  the  words  "uniform  throughout  the  United  States," 
which  were  afterwards  inserted  in  the  Constitution  of  the  United 
States,  had,  prior  to  its  adoption,  been  frequently  used,  and 
always  with  reference  purely  to  a  geographical  uniformity  and  as 
synonymous  with  the  expression  'Ho  operate  generally  through- 
out the  United  States."  .  .  . 

Considering  the  proceedings  of  the  convention,  the  same  obser- 
vation is  pertinent  which  we  have  previously  made  as  to  the 
Continental  Congress,  viz.,  that,  despite  the  struggles  and  con- 
troversies which  environed  the  final  adoption  of  the  Constitution, 
not  a  single  word  is  found  in  any  of  the  debates,  or  in  any  of  the 
proceedings  or  historical  documents  contemporaneous  and  con- 
current with  the  adoption  of  the  Constitution,  which  give  the 
slightest  intimation  that  any  suggestion  was  ever  made  that  the 
grant  of  power  to  tax  was  considered  from  the  point  of  view  of  its 
operation  upon  the  individual.  .  .  . 

On  September  14,  1787,  the  words  "But  all  such  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United  States," 
which,  in  their  adoption  had  been  associated  with  and  formed  but 
a  part  of  the  clause  forbidding  a  preference  in  favor  of  the  port 
of  one  State  over  the  port  of  another  State  —  in  other  words,  had 
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been  a  part  of  another  clause  —  were  shifted,  by  a  unanimous 
vote,  from  that  paragraph,  and  were  annexed  to  the  provisions 
granting  the  power  to  tax. 

Thus,  it  came  to  pass  that  although  the  provisions  as  to  pref- 
erence between  ports  and  that  regarding  uniformity  of  duties, 
imposts,  and  excises  were  one  in  purpose,  one  in  their  adoption,  they 
became  separated  only  in  arranging  the  Constitution  for  the 
purpose  of  style.  The  first  now  stands  in  the  Constitution  as  a 
part  of  the  sixth  clause  of  section  7  of  article  1,  and  the  other  is  a 
part  of  the  first  clause  of  section  8  of  article  1.  By  the  result  then 
of  an  analysis  of  the  history  of  the  adoption  of  the  Constitution 
it  becomes  plain  that  the  words  "uniform  throughout  the  United 
States"  do  not  signify  an  intrinsic  but  simply  a  geographical 
uniformity.  .  .  . 

We  add  that  those  who  opposed  the  ratification  of  the  Consti- 
tution clearly  understood  that  the  uniformity  clause  as  to  taxation 
imported  but  a  geographical  uniformity,  and  made  that  fact  a 
distinct  ground  of  complaint.  .  .  . 

It  is  .  .  .  asserted  that  the  tax  does  not  fulfill  the  require- 
ments of  geographical  uniformity,  for  the  following  reason:  As 
the  primarj^  rate  of  taxation  depends  upon  the  degree  of  relation- 
ship or  want  of  relationship  to  a  deceased  person,  it  is  argued  that 
it  cannot  operate  with  geographical  uniformity,  inasmuch  as 
testamentary  and  intestacy  laws  may  differ  in  every  State.  It  is 
certain  that  the  same  degree  of  relationship  or  want  of  relation- 
ship to  the  deceased,  wherever  existing,  is  levied  on  at  the  same 
rate  throughout  the  United  States.  The  tax  is  hence  uniform 
throughout  the  United  States,  despite  the  fact  that  different  con- 
ditions among  the  States  may  obtain  as  to  the  objects  upon 
which  the  tax  is  levied.  The  proposition  in  substance  assumes 
that  the  objects  taxed  by  duties,  imposts,  and  excises  must  be 
found  in  uniform  quantities  and  conditions  in  the  respective 
States,  otherwise  the  tax  levied  on  them  will  not  be  uniform 
throughout  the  United  States.  But  what  the  Constitution  com- 
mands is  the  imposition  of  a  tax  by  the  rule  of  geographical  uni- 
formity, not  that  in  order  to  levy  such  a  tax  objects  must  be 
selected  which  exist  uniformly  in  the  several  States.  .  .  .  The 
very  objection  upon  which  the  proposition  now  advanced  must 
rest  was  urged  in  the  Continental  Congress  as  the  reason  why  the 
levy  of  uniform  duties,  imposts,  and  excises  throughout  the  United 
States  should  not  be  authorized.  .  .  .  But  it  was  seen  that  if  it 
were  required,  not  only  that  the  duties,  imposts,  and  excises  should 
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be  uniform  throughout  the  United  States,  but  that  in  imposing 
them  objects  should  be  selected  existing  in  equal  quantity  in  the 
several  States,  the  grant  of  power  to  levy  duties,  imposts,  and  ex- 
cises would  be  a  failure.  In  the  convention  which  framed  the 
Constitution  the  same  argument  was  used  without  success.  .  .  . 
To  now  adopt  the  proposition  relied  on  would  be  virtually,  then, 
to  nullify  the  action  of  the  convention,  and  would  relegate  the 
taxing  power  of  Congress  to  the  impotent  condition  in  which  it 
was  during  the  Confederation. 

Lastly,  it  is  urged  that  the  progressive  rate  feature  of  the  statute 
is  so  repugnant  to  fundamental  principles  of  equality  and  justice 
that  the  law  should  be  held  to  be  void,  even  although  it  trans- 
gresses no  express  limitation  in  the  Constitution.  Without  inti- 
mating any  opinion  as  to  the  existence  of  a  right  in  the  courts  to 
exercise  the  power  which  is  thus  invoked,  it  is  apparent  that 
the  argument  as  to  the  enormity  of  the  tax  is  without  merit.  It 
was  disposed  of  in  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283,  293. 

The  review  which  we  have  made  exhibits  the  fact  that  taxes 
imposed  with  reference  to  the  ability  of  the  person  upon  whom 
the  burden  is  placed  to  bear  the  same  have  been  levied  from  the 
foundation  of  the  government.  So,  also,  some  authoritative 
thinkers,  and  a  number  of  economic  writers,  contend  that  a  pro- 
gressive tax  is  more  just  and  equal  than  a  proportional  one.  In 
the  absence  of  constitutional  limitation,  the  question  whether  it 
is  or  is  not  is  legislative  and  not  judicial.  The  grave  consequences 
which  it  is  asserted  must  arise  in  the  future  if  the  right  to  levy  a 
progressive  tax  be  recognized  involves  in  its  ultimate  aspect  the 
mere  assertion  that  free  and  representative  government  is  a 
failure,  and  that  the  grossest  abuses  of  power  are  foreshadowed 
unless  the  courts  usurp  a  purely  legislative  function.  If  a  case 
should  ever  arise,  where  an  arbitrary  and  confiscatory  exaction 
is  imposed  bearing  the  guise  of  a  progressive  or  any  other  form  of 
tax,  it  will  be  time  enough  to  consider  whether  the  judicial  power 
can  afford  a  remedy  by  applying  inherent  and  fundamental 
principles  for  the  protection  of  the  individual,  even  though  there 
be  no  express  authority  in  the  Constitution  to  do  so.  That  the 
law  which  we  have  construed  affords  no  ground  for  the  conten- 
tion that  the  tax  imposed  is  arbitrary  and  confiscatory,  is  obvious. 

It  follows  from  the  foregoing  opinion  that  the  court  below  erred 
in  denying  all  relief,  and  that  it  should  have  held  the  plaintiff  enti- 
tled to  recover  so  much  of  the  tax  as  resulted  from  taxing  lega- 
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cies  not  exceeding  ten  thousand  dollars,  and  from  increasing  the 
tax  rate  with  reference  to  the  whole  amount  of  the  personal  estate 
of  the  deceased  from  which  the  legacies  or  distributive  shares 
were  derived.     For  these  reasons 

The  judgment  below  must  be  reversed  and  the  case  be  remanded, 
with  instructions  that  further  proceedings  be  had  according  to 
law  and  in  conformity  with  this  opinion,  and  it  is  so  ordered} 

Brewer,  J.,  dissented  from  so  much  of  the  opinion  as  holds 
that  a  progressive  rate  of  tax  can  be  validly  imposed.  .  .  . 

Peckham.  J.,  took  no  part  in  the  decision. 

Harlan,  J.,  with  whom  concurred  McKenna,  J.,  dissenting.  .  .  . 


PATTON  V.  BRADY. 

Supreme  Court  of  the  United  States.     1902. 

[184  United  States,  608.]  * 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Patton  brought  action  against  Brady,  collector  of  internal 
revenue,  for  the  return  of  a  tobacco  tax  paid  under  protest.  The 
declaration  averred  that  in  May,  1898,  Patton  purchased  tobacco 
on  which  the  internal  revenue  tax  had  been  paid,  and  that  after 
the  act  of  Congress  of  June  13,  1898  (30  Stat.  448),  Brady  exacted 
an  additional  tax  under  this  statute.  The  declaration  averred 
that  the  statute  was  unconstitutional.  On  motion  of  the  United 
States  District  Attorney  the  Circuit  Court  dismissed  the  action. 

W.  L.  Roy  all,  and  others,  for  plaintiff  in  error;  and  Beck, 
Assistant  Attorney  General,  contra. 

Brewer,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Ever  since  the  early  part  of  the  civil  war  there  has  been  a  body 
of  legislation,  gathered  in  the  statutes  under  the  title  Internal 
Revenue,  by  which,  upon  goods  intended  for  consumption,  ex- 
cises have  been  imposed  in  different  forms  at  some  time  inter- 

>  See  Plummert;.  Coler,  178  U.  S.  115  (1900);  Spreckels  Sugar  Refining 
Co.  V.  McClain,  192  U.  S.  397  (1904);  Flint  t^.  Stone  Tracy  Co.,  220  U.  S.  107 
(1911).  — Ed. 

^  The  statement  has  not  been  reprinted.  —  Ed. 
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mediate  the  beginning  of  manufacture  or  production  and  the  act 
of  consumption.  Among  the  articles  thus  subjected  to  those 
excises  have  been  liquors  and  tobacco,  appropriately  selected 
therefor  on  the  ground  that  they  are  not  a  part  of  the  essential 
food  supply  of  the  nation,  but  are  among  its  comforts  and  luxu- 
ries. The  first  of  these  acts,  passed  on  July  1,  1862,  12  Stat.  432, 
in  terms  provided  for  "the  collection  of  internal  duties,  stamp 
duties,  licenses  or  taxes  imposed  by  this  act,"  and  included 
manufactured  tobacco  of  all  descriptions.  Subsequent  statutes 
changed  the  amount  of  the  charge,  the  act  of  1890  reducing  it  to 
six  cents  a  pound.  Then  came  the  act  in  question,  which,  for  the 
purpose  of  providing  means  for  the  expenditures  of  the  Spanish 
war,  increased  the  charge  to  12  cents  a  pound,  specifying  dis- 
tinctly that  it  was  to  be  "in  lieu  of  the  tax  now  imposed  by  law," 
Nothing  can  be  clearer  than  that  in  these  various  statutes,  the 
last  included  among  the  number,  Congress  was  intending  to  keep 
alive  a  body  of  excise  charges  on  tobacco,  spirits,  etc.  It  may  be 
that  all  the  taxes  enumerated  in  these  various  statutes  were  not 
excises,  but  the  great  body  of  them,  including  the  tax  on  tobacco, 
were  plainl}^  excises  within  any  accepted  definition  of  the  term. 

Turning  to  Blackstone,  Vol.  1,  p.  318,  we  find  an  excise  defined: 
"An  inland  imposition,  paid  sometimes  upon  the  consumption  of 
the  commodity,  or  frequently  upon  the  retail  sale,  which  is  the 
last  stage  before  the  consumption."  This  definition  is  accepted 
by  Story  in  his  Constitution  of  the  United  States,  §  953. 
Cooley  in  his  work  on  Taxation,  page  3,  defines  it  as  "an  inland 
impost  levied  upon  articles  of  manufacture  or  sale,  and  also  upon 
licenses  to  pursue  certain  trades,  or  to  deal  in  certain  commodi- 
ties." Bouvier  and  Black,  respectively,  in  their  dictionaries  give 
the  same  definition.  If  we  turn  to  the  general  dictionaries,  Web- 
ster's International  calls  it  "an  inland  duty  or  impost  operating 
as  an  indirect  tax  on  the  consumer,  levied  upon  certain  specified 
articles,  as  tobacco,  ale,  spirits,  etc.,  growm  or  manufactured  in 
the  country.  It  is  also  levied  on  licenses  to  pursue  certain  trades 
and  deal  in  certain  commodities."  The  definition  in  the  Century 
Dictionary  is  substantially  the  same,  though  in  addition  this  is 
quoted  from  Andrews  on  Rev.  Law,  §  133:  "Excises  is  a  word 
generally  used  in  contradistinction  to  imposts  in  its  restricted 
sense,  and  is  applied  to  internal  or  inland  impositions,  levied 
sometimes  upon  the  consumption  of  a  commodity,  sometimes 
upon  the  retail  sale  of  it,  and  sometimes  upon  the  manufacture 
of  it." 
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Some  of  these  definitions  were  quoted  with  approval  by  this 
court  in  the  Income  Tax  cases,  and  while  the  phraseology  is  not 
the  same  in  all,  yet  so  far  as  the  particular  tax  before  us  is  con- 
cerned, each  of  them  would  include  it.  The  tax  on  manufactured 
tobacco  is  a  tax  on  an  article  manufactured  for  consumption,  and 
imposed  at  a  period  intermediate  the  commencement  of  manu- 
facture and  the  final  consumption  of  the  article. 

It  is  practically  conceded  by  one  counsel  for  plaintiff  in  error 
that  this  is  an  excise  tax.  After  discussing  the  question  at  some 
length  he  says: 

"To  determine  then  what  excise  means  we  have  for  our  guid- 
ance, first,  an  enumeration  of  the  articles  that  it  fell  on  in  Great 
Britain  in  1787.  We  have,  second,  the  nature  of  the  tax  as  judi- 
cially determined;  and  we  have,  third,  the  definition  of  it,  or  the 
common  understanding  of  men  about  it,  as  given  by  the  Ency- 
clopedia Britannica  and  the  Century  Dictionary.  Taking  these 
three  sources  of  information  and  combining  them,  it  would  seem 
that  the  leading  idea  of  excise  is  that  it  is  a  tax,  laid  without  rule 
or  principle,  upon  consumable  articles,  upon  the  process  of  their 
manufacture  and  upon  licenses  to  sell  them.  .  .  .  Since  tobacco 
was  supposed  to  be  one  of  the  subjects  to  which  excise  was  applied 
in  England  when  the  Constitution  was  framed,  I  shall  assume 
that  the  court  will  hold  that  the  tax  in  this  case  is  an  excise." 

It  is  true  other  counsel  in  their  brief  have  advanced  a  very 
elaborate  and  ingenious  argument  to  show  that  this  is  a  direct  tax 
upon  property  which  must  be  apportioned  according  to  popula- 
tion within  the  rule  laid  down  in  the  Income  Tax  cases,  but,  as 
we  have  seen,  it  is  not  a  tax  upon  property  as  such  but  upon  cer- 
tain kinds  of  property,  having  reference  to  their  origin  and  their 
intended  use.  It  may  be,  as  Dr.  Johnson  said,  "a  hateful  tax 
levied  upon  commodities;"  an  opinion  evidently  shared  by 
Blackstone,  who  says,  after  mentioning  a  number  of  articles  that 
had  been  added  to  the  list  of  those  excised,  "a  list  which  no  friend 
to  his  country  would  wish  to  see  further  increased."  But  these 
are  simply  considerations  of  policy  and  to  be  determined  by  the 
legislative  branch,  and  not  of  power,  to  be  determined  by  the 
judiciary.  We  conclude,  therefore,  that  the  tax  which  is  levied 
by  this  act  is  an  excise,  properly  so  called,  and  we  proceed  to  con- 
sider the  further  propositions  presented  by  counsel. 

It  is  insisted:  "That  Congress  may  excise  an  article  as  it  pleases 
so  that  the  excise  does  not  amount  to  spoliation  or  confiscation. 
But  that  having  excised  it,  it  has  excised  it,  and  the  power  is 
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exhausted.  It  cannot  excise  a  second  time."  But  why  should 
the  power  of  imposing  an  excise  tax  be  exhausted  when  once  exer- 
cised? It  must  be  remembered  that  taxes  are  not  debts  in  the 
sense  that  having  once  been  established  and  paid  all  further  liabil- 
ity of  the  individual  to  the  government  has  ceased.  They  are,  as 
said  in  Cooley  on  Taxation,  p.  1:  "The  enforced  proportional 
contribution  of  persons  and  property,  levied  by  the  authority  of 
the  State  for  the  support  of  the  government  and  for  all  public 
needs,"  and  so  long  as  there  exist  public  needs  just  so  long  exists 
the  liability  of  the  individual  to  contribute  thereto.  The  obliga- 
tion of  the  individual  to  the  State  is  continuous  and  proportioned 
to  the  extent  of  the  public  wants.  No  human  wisdom  can  always 
foresee  what  may  be  the  exigencies  of  the  future,  or  determine  in 
advance  exactly  what  the  government  must  have  in  order  "to 
provide  for  the  common  defence"  and  "promote  the  general 
welfare."  Emergencies  may  arise;  wars  may  come  unexpectedly; 
large  demands  upon  the  public  may  spring  into  being  with  little 
forewarning;  and  can  it  be,  that  having  made  provision  for  times 
of  peace  and  quiet,  the  government  is  powerless  to  make  a  further 
call  upon  its  citizens  for  the  contributions  necessary  for  unex- 
pected exigencies? 

That  which  was  possible  in  fact  existed.  A  war  had  been  de- 
clared. National  expenditures  would  naturally  increase  and  did 
increase  by  reason  thereof.  Provision  by  way  of  loan  or  taxation 
for  such  increased  expenditures  was  necessary.  There  is  in  this 
legislation,  if  ever  such  a  question  could  arise,  no  matter  of  color 
or  pretence.  There  was  an  existing  demand,  and  to  meet  that 
demand  this  statute  was  enacted.  The  question,  therefore,  is 
whether  Congressional  provision  must  reach  through  an  entire 
j^ear  and  at  the  beginning  finally  determine  the  extent  of  the 
burden  of  taxes  which  can  be  cast  upon  the  citizen  during  that 
year,  with  the  result  that  if  exigencies  arise  during  the  year  call- 
ing for  extraordinary  and  unexpected  expenses  the  burden  thereof 
must  be  provided  for  by  way  of  loan,  temporary  or  permanent; 
or  whether  there  inheres  in  Congress  the  power  to  increase  taxa- 
tion during  the  year  if  exigencies  demand  increased  expenditures. 
On  this  question  we  can  have  no  doubt.  Taxation  may  run  pari 
passu  with  expenditure.  The  constituted  authorities  may  right- 
fully make  one  equal  the  other.  The  fact  that  action  has  been 
taken  with  regard  to  conditions  of  peace  does  not  prevent  subse- 
quent action  with  reference  to  unexpected  demands  of  war. 
Courts  may  not  in  this  respect  revise  the  action  of  Congress. 
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That  body  determines  the  question  of  war,  and  it  may  therefore 
rightfully  prescribe  the  means  necessary  for  carrjdng  on  that 
war.  Loan  or  tax  is  possible.  It  may  adopt  either,  or  divide 
between  the  two.  If  it  determines  in  whole  or  in  part  on  tax, 
that  means  an  increase  in  the  existing  rate  or  perhaps  in  the 
subjects  of  taxation,  and  the  judgment  of  Congress  in  respect 
thereto  is  not  subject  to  judicial  challenge.  .  .  . 

In  a  general  way  these  observations  on  the  power  of  Congress 
to  meet  exigencies  by  increased  taxation  are  not  questioned  by 
counsel,  but  it  is  specifically  insisted  that  the  power  of  imposing 
an  excise  once  exercised  is  gone,  even  though  the  property  may 
thereafter  remain  subject  to  ordinary  taxation  upon  property  as 
such.  .  .  . 

But  what  is  the  difference  in  the  nature  of  an  excise  and  an 
ordinary  property  tax  which  forbids  a  repetition  or  increase  in 
the  one  case  and  permits  it  in  the  other?  They  are  each  methods 
by  which  the  individual  is  made  to  contribute  out  of  his  property 
to  the  support  of  the  government,  and  if  an  ordinarj^  property 
tax  may  be  repeated  or  increased  when  the  exigencies  of  the 
government  may  demand,  no  reason  is  perceived  why  an 
excise  should  not  also  be  repeated  or  increased  under  like 
exigencies.  .  .  .  Affirmed} 

1  See  McCray  v.  United  States,  195  U.  S.  27  (1904).  —  Ed. 


CHAPTER  II. 
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CRAIG   V.   MISSOURI. 
Supreme  Court  of  the  United  States.     1830. 

[4  Peters,  410.]  i 

Error  to  the  Supreme  Court  of  Missouri. 

In  the  Circuit  Court  of  Chariton  County  the  State  of  Missouri 
brought  action  against  Craig  and  others  on  a  promissory  note. 
The  general  issue  was  pleaded;  and  the  case  was  submitted  to 
the  court  without  the  intervention  of  a  jury.  The  court  found 
that  the  consideration  for  the  note  was  the  loan  by  the  State  of 
the  State's  loan  office  certificates  issued  under  the  act  of  June  27, 
1821.  The  court  gave  judgment  for  the  State;  and  this  judgment 
was  affirmed  by  the  Missouri  Supreme  Court. 

Sheffey,  for  plaintiffs  in  error;  and  Benton,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  clause  in  the  Constitution  which  this  act  is  supposed 
to  violate  is  in  these  words:  "No  state  shall"  "emit  bills  of 
credit." 

What  is  a  bill  of  credit?  What  did  the  Constitution  mean  to 
forbid? 

In  its  enlarged,  and  perhaps  its  literal  sense,  the  term  "bill  of 
credit"  may  comprehend  any  instrument  by  which  a  State  en- 
gages to  pay  money  at  a  future  day;  thus  including  a  certificate 
given  for  money  borrowed.  But  the  language  of  the  Constitution 
itself,  and  the  mischief  to  be  prevented,  which  we  know  from 
the  history  of  our  country,  equally  limit  the  interpretation  of  the 
terms.  The  word  "emit,"  is  never  employed  in  describing  those 
contracts  by  which  a  State  binds  itself  to  pay  money  at  a  future 
day  for  services  actually  received,  or  for  money  borrowed  for  pres- 
ent use;  nor  are  instruments  executed  for  such  purposes,  in  com- 
mon language,  denominated  "bills  of  credit."  To  "emit  bills 
of  credit,"  conveys  to  the  mind  the  idea  of  issuing  paper  intended 
to  circulate  through  the  community  for  its  ordinary  purposes, 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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as  money,  which  paper  is  redeemable  at  a  future  day.  This  is 
the  sense  in  which  the  terms  have  been  always  understood. 

At  a  very  early  period  of  our  colonial  history,  the  attempt 
to  supply  the  want  of  the  precious  metals  by  a  paper  medium  was 
made  to  a  considerable  extent;  and  the  bills  emitted  for  this 
purpose  have  been  frequently  denominated  bills  of  credit.  During 
the  war  of  our  revolution,  we  were  driven  to  this  expedient; 
and  necessity  compelled  us  to  use  it  to  a  most  fearful  extent. 
The  term  has  acquired  an  appropriate  meaning;  and  "bills  of 
credit"  signify  a  paper  medium,  intended  to  circulate  between 
individuals,  and  between  government  and  individuals,  for  the 
ordinary  purposes  of  society.  Such  a  medium  has  been  always 
liable  to  considerable  fluctuation.  Its  value  is  continually  chang- 
ing; and  these  changes,  often  great  and  sudden,  expose  individ- 
uals to  immense  loss,  are  the  sources  of  ruinous  speculations, 
and  destroy  all  confidence  between  man  and  man.  To  cut  up 
this  mischief  by  the  roots,  a  mischief  which  was  felt  through  the 
United  States,  and  which  deeply  affected  the  interest  and  pros- 
perity of  all,  the  people  declared  in  their  Constitution,  that  no 
State  should  emit  bills  of  credit.  If  the  prohibition  means  any 
thing,  if  the  words  are  not  empty  sounds,  it  must  comprehend 
the  emission  of  any  paper  medium,  by  a  State  government,  for 
the  purpose  of  common  circulation. 

"Wliat  is  the  character  of  the  certificates  issued  by  authority 
of  the  act  under  consideration?  What  office  are  they  to  perform? 
Certificates  signed  by  the  auditor  and  treasurer  of  the  State, 
are  to  be  issued  by  those  officers  to  the  amount  of  two  hundred 
thousand  dollars,  of  denominations  not  exceeding  ten  dollars,  nor 
less  than  fifty  cents.  The  paper  purports  on  its  face  to  be  re- 
ceivable at  the  treasury,  or  at  any  loan  office  of  the  State  of  Mis- 
souri, in  discharge  of  taxes  or  debts  due  to  the  State. 

The  law  makes  them  receivable  in  discharge  of  all  taxes,  or 
debts  due  to  the  State,  or  any  county  or  town  therein;  and  of 
all  salaries  and  fees  of  office,  to  all  officers  civil  and  militarj^  within 
the  State;  and  for  salt  sold  by  the  lessees  of  the  public  salt 
works.  It  also  pledges  the  faith  and  funds  of  the  State  for  their 
redemption. 

It  seems  impossible  to  doubt  the  intention  of  the  legislature 
in  passing  this  act,  or  to  mistake  the  character  of  those  certificates, 
or  the  office  they  were  to  perform.  The  denominations  of  the 
bills,  from  ten  dollars  to  fifty  cents,  fitted  them  for  the  purpose 
of  ordinary  circulation;   and  their  reception  in  payment  of  taxes, 
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and  debts  to  the  government  and  to  corporations,  and  of  salaries 
and  fees,  would  give  them  currency.  They  were  to  be  put  into 
circulation;  that  is,  emitted,  by  the  government.  In  addition 
to  all  these  evidences  of  an  intention  to  make  these  certificates 
the  ordinary  circulating  medium  of  the  country,  the  law  speaks 
of  them  in  this  character;  and  directs  the  auditor  and  treasurer 
to  withdraw  annually  one-tenth  of  them  from  circulation.  Had 
they  been  termed  "bills  of  credit,"  instead  of  "certificates," 
nothing  would  have  been  wanting  to  bring  them  within  the  pro- 
hibitory words  of  the  Constitution. 

And  can  this  make  any  real  difference?  Is  the  proposition  to 
be  maintained  that  the  Constitution  meant  to  prohibit  names 
and  not  things?  That  a  very  important  act,  big  with  great  and 
ruinous  mischief,  which  is  expressly  forbidden  by  words  most 
appropriate  for  its  description,  may  be  performed  by  the  sub- 
stitution of  a  name?  That  the  Constitution,  in  one  of  its  most 
important  provisions,  may  be  openly  evaded  by  giving  a  new 
name  to  an  old  thing?  We  cannot  think  so.  We  think  the  cer- 
tificates emitted  under  the  authority  of  this  act  are  as  entirely 
bills  of  credit,  as  if  they  had  been  so '  denominated  in  the  act 
itself. 

But  it  is  contended,  that  though  these  certificates  should  be 
deemed  bills  of.  credit,  according  to  the  common  acceptation  of 
the  term,  they  are  not  so  in  the  sense  of  the  Constitution;  because 
they  are  not  made  a  legal  tender. 

The  Constitution  itself  furnishes  no  countenance  to  this  dis- 
tinction. The  prohibition  is  general.  It  extends  to  all  bills  of 
credit,  not  to  bills  of  a  particular  description.  That  tribunal 
must  be  bold  indeed,  which,  without  the  aid  of  other  explanatory 
words,  could  venture  on  this  construction.  It  is  the  less  admissi- 
ble in  this  case,  because  the  same  clause  of  the  Constitution  con- 
tains a  substantive  prohibition  to  the  enactment  of  tender  laws, 
the  Constitution,  therefore,  considers  the  emission  of  bills  of 
credit  and  the  enactment  of  tender  laws  as  distinct  operations, 
independent  of  each  other,  which  may  be  separately  performed. 
Both  are  forbidden.  To  sustain  the  one,  because  it  is  not  also 
the  other;  to  say  that  bills  of  credit  may  be  emitted,  if  they  be 
not  made  a  tender  in  payment  of  debts;  is,  in  effect,  to  expunge 
that  distinct  independent  prohibition,  and  to  read  the  clause  as  if 
it  had  been  entirely  omitted.    We  are  not  at  liberty  to  do  this. 

The  history  of  paper  money  has  been  referred  to,  for  the  pur- 
pose of  showing  that  its  great  mischief  consists  in  being  made  a 
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tender;  and  that  therefore  the  general  words  of  the  Constitution 
may  be  restrained  to  a  particular  intent. 

Was  it  even  true,  that  the  evils  of  paper  money  resulted  solely 
from  the  quality  of  its  being  made  a  tender,  this  court  would 
not  feel  itself  authorized  to  disregard  the  plain  meaning  of  words, 
in  search  of  a  conjectural  intent  to  which  we  are  not  conducted 
by  the  language  of  any  part  of  the  instrument.  But  we  do  not 
think  that  the  history  of  our  country  proves,  either  that  being 
made  a  tender  in  pa3^ment  of  debts  is  an  essential  quality  of  bills 
of  credit,  or  the  only  mischief  resulting  from  them.  It  may,  in- 
deed, be  the  most  pernicious;  but  that  will  not  authorize  a  court 
to  convert  a  general  into  a  particular  prohibition.  .  .  . 

The  certificates  for  which  this  note  was  given,  being  in  truth 
"biUs  of  credit"  in  the  sense  of  the  Constitution,  we  are  brought 
to  the  inquiry: 

Is  the  note  valid  of  which  they  form  the  consideration? 

It  has  been  long  settled,  that  a  promise  made  in  consideration  of 
an  act  which  is  forbidden  by  law  is  void.  It  will  not  be  ques- 
tioned, that  an  act  forbidden  by  the  Constitution  of  the  United 
States,  which  is  the  supreme  law,  is  against  law.  Now  the  Con- 
stitution forbids  a  State  to  "emit  bills  of  credit."  The  loan  of 
these  certificates  is  the  very  act  which  is  forbidden.  It  is  not  the 
making  of  them  while  they  lie  in  the  loan  offices;  but  the  issuing 
of  them,  the  putting  them  into  circulation,  which  is  the  act  of 
emission;  the  act  that  is  forbidden  by  the  Constitution.  The 
consideration  of  this  note  is  the  emission  of  bills  of  credit  by 
the  State.  The  very  act  which  constitutes  the  consideration,  is  the 
act  of  emitting  bills  of  credit,  in  the  mode  prescribed  by  the  law 
of  Missouri;  which  act  is  prohibited  by  the  Constitution  of  the 
United  States.  .  .  . 

The  judgment  of  the  Supreme  Court  of  .  .  .  Missouri  .  .  .  is  re- 
versed, and  the  cause  remanded,  with  directions  to  enter  judg- 
ment for  the  defendants} 

Johnson,  J.,  dissenting.  .  .  . 

Thompson,  J.,  dissenting.  .  .  . 

McLean,  J.,  dissenting.  .  .  . 

1  Compare  Briscoe  v.  Bank  of  Kentucky,  11  Peters,  257  (1837).  —  Ed. 
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FOX  V.   THE   STATE   OF  OHIO. 
Supreme  Court  of  the  United  States.     1847. 

[5  Howard,  410.] ' 

Error  to  the  Supreme  Court  of  Ohio. 

Convers  for  plaintiff  in  error;  and  Stanbery,  Attorney  General 
of  Ohio,  contra. 

Daniel,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  Ohio,  by  whose  judgment  was  affirmed 
the  judgment  of  the  Court  of  Common  Pleas  for  the  county  of 
Morgan  in  that  State,  convicting  the  plaintiff  of  passing,  with 
fraudulent  intent,  a  base  and  counterfeit  coin  in  the  similitude 
of  a  good  and  legal  silver  dollar,  and  sentencing  her  for  that  of- 
fence to  imprisonment  and  labor  in  the  State  penitentiary  for 
three  years. 

The  prosecution  against  the  plaintiff  occurred  in  virtue  of  a  stat- 
ute of  Ohio  of  March  7th,  1835,  and  the  particular  clause  on 
which  the  indictment  was  founded  is  in  the  following  language, 
viz.:— "That  if  any  person  shall  counterfeit  any  of  the  coins 
of  gold,  silver,  or  copper  currently  passing  in  this  State,  or  shall 
alter  or  put  off  counterfeit  coin  or  coins,  knowing  them  to  be 
such,"  &c.,  "every  person  so  offending  shall  be  deemed  guilty 
of  a  misdemeanor."  .  .  . 

For  the  plaintiff  it  is  insisted  that  the  statute  of  Ohio  is 
repugnant  to  the  fifth  and  sixth  clauses  of  the  eighth  section  of 
the  first  article  of  the  Constitution,  which  invest  Congress  with 
the  power  to  coin  money,  regulate  the  value  thereof  and  of 
foreign  coin,  and  to  provide  for  the  punishment  of  counterfeit- 
ing the  current  coin  of  the  United  States;  contending  that  these 
clauses  embrace  not  only  what  their  language  directly  imports, 
and  all  other  offences  which  may  be  denominated  offences  against 
the  coin  itself,  such  as  counterfeiting,  scaling,  or  clipping  it,  or 
debasing  it  in  any  mode,  but  that  they  embrace  other  offences, 
such  as  frauds,  cheats,  or  impositions  between  man  and  man  by 
intentionally  circulating  or  putting  upon  any  person  a  base  or 
simulated  coin.  On  behalf  of  the  State  of  Ohio,  it  is  insisted  that 
this  is  not  the  correct  construction  to  be  placed  upon  the  clauses 
of  the  Constitution  in  question,  either  by  a  natural  and  philologi- 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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cal  interpretation  of  their  language,  or  by  any  real  necessity  for 
the  attainment  of  their  objects;  and  that  if  any  act  of  Congress 
should  be  construed  as  asserting  this  meaning  in  the  Constitu- 
tion, and  as  claiming  from  it  the  power  contended  for,  it  would 
not  be  a  law  passed  in  pursuance  of  the  Constitution,  nor  one 
deriving  its  authority  regularly  from  that  instrument. 

We  think  it  manifest  that  the  language  of  the  Constitution,  by 
its  proper  signification,  is  limited  to  the  facts,  or  to  the  faculty  in 
Congress  of  coining  and  of  stamping  the  standard  of  value  upon 
what  the  government  creates  or  shall  adopt,  and  of  punishing  the 
offence  of  producing  a  false  representation  of  what  may  have 
been  so  created  or  adopted.  The  imposture  of  passing  a  false 
coin  creates,  produces,  or  alters  nothing;  it  leaves  the  legal  coin 
as  it  was,  —  affects  its  intrinsic  value  in  no  wise  whatsoever. 
The  criminality  of  this  act  consists  in  the  obtaining  for  a  false 
representative  of  the  true  coin  that  for  which  the  true  coin  alone 
is  the  equivalent.  There  exists  an  obvious  difference,  not  only 
in  the  description  of  these  offences,  but  essentially  also  in  their 
characters.  The  former  is  an  offence  directly  against  the  govern- 
ment, by  which  individuals  may  be  affected ;  the  other  is  a  private 
wrong,  by  which  the  government  may  be  remotely,  if  it  will  in 
in  any  degree  be,  reached.  A  material  distinction  has  been  recog- 
nized between  the  offences  of  counterfeiting  the  coin  and  of  pass- 
ing base  coin  by  a  government  which  may  be  deemed  sufficiently 
jealous  of  its  authority;  sufficiently  rigorous,  too,  in  its  penal 
code.  Thus,  in  England,  the  counterfeiting  of  the  coin  is  made 
high  treason,  whether  it  be  uttered  or  not;  but  those  who  barely 
utter  false  money  are  neither  guilty  of  treason  nor  of  misprision 
of  treason.  1  Hawkins's  Pleas  of  the  Crown,  20.  Again  (1  East's 
Crown  Law,  178),  if  A.  counterfeit  the  gold  or  silver  coin,  and  by 
agreement  before  such  counterfeiting  B.  is  to  receive  and  vent 
the  money,  he  is  an  aider  and  abettor  to  the  act  itself  of  counter- 
feiting, and  consequently  a  principal  traitor  within  the  law.  But 
if  he  had  merely  vented  the  money  for  his  own  private  benefit, 
knowing  it  to  be  false,  in  fraud  of  any  person,  he  was  only  liable 
to  be  punished  as  for  a  cheat  and  misdemeanor,  &c.  These 
citations  from  approved  English  treatises  on  criminal  law  are 
adduced  to  show,  in  addition  to  the  obvious  meaning  of  the  words 
of  the  Constitution,  what  has  been  the  adjudged  and  established 
import  of  the  phrase  counterfeiting  tlie  coin,  and  to  what  descrip- 
tion of  acts  that  phrase  is  restricted. 

It  would  follow  from  these  views,  that  if  within  the  power 
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conferred  by  the  clauses  of  the  Constitution  above  quoted  can 
be  drawn  the  power  to  punish  a  private  cheat  effected  by  means 
of  a  base  dollar,  that  power  certainly  cannot  be  deduced  from 
either  the  common  sense  or  the  adjudicated  meaning  of  the 
language  used  in  the  Constitution,  or  from  any  apparent  or  prob- 
able conflict  which  might  arise  between  the  Federal  and  State 
authorities,  operating  each  upon  these  distinct  characters  of 
offence.  If  any  such  conflict  can  be  apprehended,  it  must  be  from 
some  remote,  and  obscure,  and  scarcely  comprehensible  possi- 
bility, which  can  never  constitute  an  objection  to  a  just  and 
necessary  State  power.  The  punishment  of  a  cheat  or  a  mis- 
demeanor practiced  within  the  State,  and  against  those  whom 
she  is  bound  to  protect,  is  pecuharly  and  appropriately  within  her 
functions  and  duties,  and  it  is  difficult  to  imagine  an  interference 
with  those  duties  and  functions  which  would  be  regular  or  justi- 
fiable. It  has  been  objected  on  behalf  of  the  plaintiff  in  error, 
that  if  the  States  could  inflict  penalties  for  the  offence  of  passing 
base  coin,  and  the  Federal  government  should  denounce  a  penalty 
against  the  same  act,  an  individual  under  these  separate  juris- 
dictions might  be  liable  to  be  twice  punished  for  the  one  and  the 
same  crime,  and  that  this  would  be  in  violation  of  the  fifth  article 
of  the  amendments  to  the  Constitution,  declaring  that  no  person 
shall  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb.  Conceding  for  the  present  that  Congress  should 
undertake,  and  could  rightfully  undertake,  to  punish  a  cheat 
perpetrated  between  citizens  of  a  State  because  an  instrument 
in  effecting  that  cheat  was  a  counterfeited  coin  of  the  United 
States,  the  force  of  the  objection  sought  to  be  deduced  from  the 
position  assumed  is  not  perceived.  .  .  . 

The  judgment  of  the  Supreme  Court  of  the  State  of  Ohio, 
affirming  that  of  the  Court  of  Common  Pleas,  is  therefore  in  all 
things  Affirmed.^ 

McLean,  J.     I  dissent  from  the  opinion  of  the  court.  .  .  . 

1  Compare  United  States  v.  Marigold,  9  How.  560  (1850).  —  Ed. 
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LEGAL  TENDER  CASES. 
Supreme  Court  of  the  United  States.     187L 
[12  Wallace,  457.]  i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas;  and  appeal  from  the  Supreme  Judicial  Court  of 
Massachusetts. 

In  the  first  case  Mrs.  Lee,  a  citizen  of  Pennsylvania,  brought  an 
action  of  trespass  against  Knox,  a  citizen  of  Texas,  for  taking 
sheep.  Knox  pleaded  that  in  1863  the  Confederate  authorities 
confiscated  the  sheep  as  property  of  an  alien  enemy  and  sold  them 
to  hun.  The  plea  was  overruled.  At  the  trial,  in  1867,  question 
was  made  as  to  the  measure  of  damages,  gold  and  silver  having 
been  replaced  by  legal  tender  notes  authorized  under  acts  of 
Congress  of  Feb.  25,  1862,  July  11,  1862,  and  March  3,  1863  (12 
Stat.  345,  532,  709),  which  made  such  notes  a  legal  tender  for 
''debts;"  and  the  court  charged  that  ''in  assessing  damages,  the 
jury  will  recollect  that  whatever  amount  they  may  give  by  their 
verdict  can  be  discharged  by  the  payment  of  such  amount  in  legal 
tender  notes."  The  jury  found  for  the  plaintiff,  $7,368,  and  the 
defendant  took  this  writ  of  error,  complaining  that  his  plea  should 
not  have  been  overruled  and  that  the  charge  led  the  jury  to  in- 
crease the  damages  improperly. 

In  the  second  case  Davis  by  bill  in  equity  sought  specific  per- 
formance of  a  contract  by  Parker  to  convey  land  for  a  certain 
agreed  sum,  and  suit  was  brought  before  any  of  the  legal  tender 
statutes.  The  Supreme  Court  of  Massachusetts  in  1867  decreed 
that  Davis  should  pay  a  certain  sum  into  court  and  that  Parker 
should  thereupon  execute  the  deed;  and  later  the  court  modified 
the  decree  by  requiring  Parker  to  execute  the  deed  upon  payment 
into  court  of  a  specific  sum  in  legal  tender  notes.  From  the  decree 
as  thus  modified  Parker  took  an  appeal  under  the  25th  section  of 
the  Judiciary  Act. 

Paschall  and  Paschall,  for  plaintiff  in  error;  Wills,  contra;  B.  F. 
Thomas,  for  appellant;  B.  F.  Butler,  contra;  and,  by  permission, 
C.  W.  Potter,  against  the  constitutionality  of  the  statutes,  and 
Ackerman,  Attorney  General,  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

1  The  two  cases  were  entitled  in  this  court  Knox  v.  Lee  and  Parker  v. 
Davis.  The  reporter's  statement  has  not  been  reprinted.  Judgment  was 
rendered  May  1,  1871,  and  the  opinions  were  delivenxl  Jan.  15,  1872.  —  Ed. 
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The  controlling  questions  in  these  cases  are  the  following:  Are 
the  acts  of  Congress,  known  as  the  legal  tender  acts,  constitutional 
when  applied  to  contracts  made  before  their  passage;  and,  sec- 
ondly, are  they  valid  as  applicable  to  debts  contracted  since  their 
enactment?  ...  If  it  be  held  by  this  court  that  Congress  has  no 
constitutional  power,  under  any  circumstances,  or  in  any  emer- 
gency, to  make  treasury  notes  a  legal  tender  for  the  payment  of 
all  debts  (a  power  confessedly  possessed  by  every  independent 
sovereignty  other  than  the  United  States),  the  government  is 
without  those  means  of  self-preservation  which,  all  must  admit, 
may,  in  certain  contingencies,  become  indispensable,  even  if  they 
were  not  when  the  acts  of  Congress  now  called  in  question  were 
enacted.  It  is  also  clear  that  if  we  hold  the  acts  invalid  as  appli- 
cable to  debts  incurred,  or  transactions  which  have  taken  place 
since  their  enactment,  our  decision  must  cause,  throughout  the 
country,  great  business  derangement,  widespread  distress,  and 
the  rankest  injustice.  .  .  .  And  there  is  no  well-founded  distinc- 
tion to  be  made  between  the  constitutional  validity  of  an  act  of 
Congress  declaring  treasury  notes  a  legal  tender  for  the  payment 
of  debts  contracted  after  its  passage  and  that  of  an  act  making 
them  a  legal  tender  for  the  discharge  of  all  debts,  as  well  those 
incurred  before  as  those  made  after  its  enactment.  There  may 
be  a  difference  in  the  effects  produced  by  the  acts,  and  in  the 
hardship  of  their  operation,  but  in  both  cases  the  fundamental 
question,  that  which  tests  the  validity  of  the  legislation,  is,  can 
Congress  constitutionally  give  to  treasury  notes  the  character 
and  qualities  of  money?  Can  such  notes  be  constituted  a  legiti- 
mate circulating  medium,  having  a  defined  legal  value?  .  ,  . 

The  consequences  of  which  we  have  spoken,  serious  as  they  are, 
must  be  accepted,  if  there  is  a  clear  incompatibility  between  the 
Constitution  and  the  legal  tender  acts.  But  we  are  unwilling  to 
precipitate  them  upon  the  country  unless  such  an  incompatibility 
plainly  appears.  A  decent  respect  for  a  co-ordinate  branch  of  the 
govermnent  demands  that  the  judiciary  should  presume,  until  the 
contrary  is  clearly  shown,  that  there  has  been  no  transgression  of 
power  by  Congress  —  all  the  members  of  which  act  under  the 
obligation  of  an  oath  of  fidelity  to  the  Constitution.  .  .  . 

Nor  can  it  be  questioned  that,  when  investigating  the  nature 
and  extent  of  the  powers  conferred  by  the  Constitution  upon 
Congress,  it  is  indispensable  to  keep  in  view  the  objects  for  which 
those  powers  were  granted.  This  is  a  universal  rule  of  construc- 
tion applied  alike  to  statutes,  wills,  contracts,  and  constitutions. 
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If  the  general  purpose  of  the  instrument  is  ascertained,  the  lan- 
guage of  its  provisions  must  be  construed  with  reference  to  that 
purpose  and  so  as  to  subserve  it.  In  no  other  way  can  the  intent 
of  the  framers  of  the  instrument  be  discovered.  And  there  are 
more  urgent  reasons  for  looking  to  the  ultimate  purpose  in  examin- 
ing the  powers  conferred  by  a  constitution  than  there  are  in  con- 
struing a  statute,  a  will,  or  a  contract.  We  do  not  expect  to  find 
in  a  constitution  minute  details.  It  is  necessarily  brief  and  com- 
prehensive. It  prescribes  outlines,  leaving  the  filling  up  to  be 
deduced  from  the  outlines.  .  .  .  The  powers  conferred  upon 
Congress  must  be  regarded  as  related  to  each  other,  and  all  means 
for  a  common  end.  Each  is  but  part  of  a  system,  a  constituent 
of  one  whole.  No  single  power  is  the  ultimate  end  for  which  the 
Constitution  was  adopted.  It  may,  in  a  very  proper  sense,  be 
treated  as  a  means  for  the  accomplishment  of  a  subordinate 
object,  but  that  object  is  itself  a  means  designed  for  an  ulterior 
purpose.  Thus  the  power  to  levy  and  collect  taxes,  to  coin  money 
and  regulate  its  value,  to  raise  and  support  armies,  or  to  provide 
for  and  maintain  a  navy,  are  instruments  for  the  paramount 
object,  which  was  to  establish  a  government,  sovereign  within  its 
sphere,  with  capability  of  self-preservation,  thereby  forming  a 
union  more  perfect  than  that  which  existed  under  the  old  Con- 
federacy. 

The  same  may  be  asserted  also  of  all  the  non-enumerated  powers 
included  in  the  authority  expressly  given  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
specified  powers  vested  in  Congress,  and  all  other  powers  vested 
by  the  Constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  .  .  . 

And  here  it  is  to  be  observed  it  is  not  indispensable  to  the  ex- 
istence of  any  power  claimed  for  the  Federal  government  that  it 
can  be  found  specified  in  the  words  of  the  Constitution,  or  clearly 
and  directly  traceable  to  some  one  of  the  specified  powers.  Its 
existence  may  be  deduced  fairly  from  more  than  one  of  the  sub- 
stantive powers  expressly  defined,  or  from  them  all  combined.  It 
is  allowable  to  group  together  any  number  of  them  and  infer  from 
them  all  that  the  power  claimed  has  been  conferred.  Such  a  treat- 
ment of  the  Constitution  is  recognized  by  its  own  provisions. 
This  is  well  illustrated  in  its  language  respecting  the  writ  of  habeas 
corpus.  The  power  to  suspend  the  privilege  of  that  writ  is  not 
expressly  given,  nor  can  it  be  deduced  from  any  one  of  the  par- 
ticularized grants  of  power.    Yet  it  is  provided  that  the  privileges 
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of  the  writ  shall  not  be  suspended  except  in  certain  defined  con- 
tingencies. This  is  no  express  grant  of  power.  It  is  a  restriction. 
But  it  shows  irresistibly  that  somewhere  in  the  Constitution  power 
to  suspend  the  privilege  of  the  writ  was  granted,  either  by  some 
one  or  more  of  the  specifications  of  power,  or  by  them  all  com- 
bined. And,  that  important  powers  were  understood  by  the  people 
who  adopted  the  Constitution  to  have  been  created  by  it,  powers 
not  enumerated,  and  not  included  incidentally  in  any  one  of  those 
enumerated,  is  shown  by  the  amendments.  The  first  ten  of  these 
were  suggested  in  the  conventions  of  the  States,  and  proposed  at 
the  first  session  of  the  first  Congress,  before  any  complaint  was 
made  of  a  disposition  to  assume  doubtful  powers.  The  preamble 
to  the  resolution  submitting  them  for  adoption  recited  that  the 
"conventions  of  a  number  of  the  States  had,  at  the  time  of  their 
adopting  the  Constitution,  expressed  a  desire,  in  order  to  prevent 
misconstruction  or  abuse  of  its  powers,  that  further  declaratory 
and  restrictive  clauses  should  be  added."  This  was  the  origin  of 
the  amendments,  and  they  are  significant.  They  tend  plainly  to 
show  that,  in  the  judgment  of  those  who  adopted  the  Constitu- 
tion, there  were  powers  created  by  it,  neither  expressly  specified 
nor  deducible  from  any  one  specified  power,  or  ancillary  to  it  alone, 
but  which  grew  out  of  the  aggregate  of  powers  conferred  upon  the 
government,  or  out  of  the  sovereignty  instituted.  Most  of  these 
amendments  are  denials  of  power  which  had  not  been  expressly 
granted,  and  which  cannot  be  said  to  have  been  necessary  and 
proper  for  carrying  into  execution  any  other  powers.  Such,  for 
example,  is  the  prohibition  of  any  laws  respecting  the  establish- 
ment of  religion,  prohibiting  the  free  exercise  thereof,  or  abridg- 
ing the  freedom  of  speech  or  of  the  press. 

And  it  is  of  importance  to  observe  that  Congress  has  often 
exercised,  without  question,  powers  that  are  not  expressly  given 
nor  ancillary  to  any  single  enumerated  power.  Powers  thus 
exercised  are  what  are  called  by  Judge  Story  in  his  Commentaries 
on  the  Constitution,  resulting  powers,  arising  from  the  aggregate 
powers  of  the  government.  He  instances  the  right  to  sue  and 
make  contracts.  Many  others  might  be  given.  The  oath  re- 
quired by  law  from  officers  of  the  government  is  one.  So  is  build- 
ing a  capitol  or  a  presidential  mansion,  and  so  also  is  the  penal 
code.  This  last  is  worthy  of  brief  notice.  Congress  is  expressly 
authorized  "to  provide  for  the  punishment  of  counterfeiting  the 
securities  and  current  coin  of  the  United  States,  and  to  define  and 
punish  piracies  and  felonies  committed  on  the  high  seas  and 
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offences  against  the  law  of  nations."  It  is  also  empowered  to 
declare  the  punishment  of  treason,  and  provision  is  made  for 
impeachments.  This  is  the  extent  of  power  to  punish  crime  ex- 
pressly conferred.  It  might  be  argued  that  the  expression  of 
these  limited  powers  implies  an  exclusion  of  all  other  subjects 
of  criminal  legislation.  Such  is  the  argument  in  the  present 
cases.  .  .  . 

Before  we  can  hold  the  legal  tender  acts  unconstitutional,  we 
must  be  convinced  they  were  not  appropriate  means,  or  means 
conducive  to  the  execution  of  any  or  all  of  the  powers  of  Con- 
gress, or  of  the  government,  not  appropriate  in  any  plain  degree 
(for  we  are  not  judges  of  the  degree  of  appropriateness),  or  we 
must  hold  that  they  were  prohibited.  This  brings  us  to  the  inquiry 
whether  they  were,  when  enacted,  appropriate  instrumentalities 
for  carrying  into  effect,  or  executing  any  of  the  known  powers  of 
Congress,  or  of  any  department  of  the  govermnent.  Plainly  to 
this  inquiry,  a  consideration  of  the  time  when  they  were  enacted, 
and  of  the  circumstances  in  which  the  government  then  stood,  is 
important.  It  is  not  to  be  denied  that  acts  may  be  adapted  to  the 
exercise  of  lawful  power,  and  appropriate  to  it,  in  seasons  of  exi- 
gency, which  would  be  inappropriate  at  other  times. 

We  do  not  propose  to  dilate  at  length  upon  the  circumstances 
in  which  the  country  was  placed,  when  Congress  attempted  to 
make  treasury  notes  a  legal  tender.  They  are  of  too  recent  oc- 
currence to  justify  enlarged  description.  Suffice  it  to  say  that  a 
civil  war  was  then  raging  which  seriously  threatened  the  over- 
throw of  the  government  and  the  destruction  of  the  Constitution 
itself.  .  .  . 

It  was  at  such  a  time  and  in  such  an  emergency  that  the  legal 
tender  acts  were  passed.  Now,  if  it  were  certain  that  nothing  else 
would  have  supplied  the  absolute  necessities  of  the  treasury,  that 
nothing  else  would  have  enabled  the  government  to  maintain  its 
armies  and  navy,  that  nothing  else  would  have  saved  the  gov- 
ernment and  the  Constitution  from  destruction,  while  the  legal 
tender  acts  would,  could  any  one  be  bold  enough  to  assert  that 
Congre&s  transgressed  its  powers?  .  .  . 

But  if  it  be  conceded  that  some  other  means  might  have 
been  chosen  for  the  accomplishment  of  these  legitimate  and 
necessary  ends,  the  concession  does  not  weaken  the  argu- 
ment. .  .  . 

It  is  plain  to  our  view,  however,  that  none  of  those  measures 
which  it  is  now  conjectured  might  have  been  substituted  for  the 
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legal  tender  acts,  could  have  met  the  exigencies  of  the  case,  at 
the  time  when  those  acts  were  passed.  .  .  . 

It  may  be  conceded  that  Congress  is  not  authorized  to  enact 
laws  in  furtherance  even  of  a  legitimate  end,  merely  because  they 
are  useful,  or  because  they  make  the  government  stronger.  There 
must  be  some  relation  between  the  means  and  the  end;  some 
adaptedness  or  appropriateness  of  the  laws  to  carry  into  execu- 
tion the  powers  created  by  the  Constitution.  .  .  . 

Concluding,  then,  that  the  provision  which  made  treasury  notes 
a  legal  tender  for  the  payment  of  all  debts  other  than  those  ex- 
pressly excepted,  was  not  an  inappropriate  means  for  carrying 
into  execution  the  legitimate  powers  of  the  government,  we  pro- 
ceed to  inquire  whether  it  was  forbidden  by  the  letter  or  spirit  of 
the  Constitution.  It  is  not  claimed  that  any  express  prohibition 
exists,  but  it  is  insisted  that  the  spirit  of  the  Constitution  was 
violated  by  the  enactment.  Here  those  who  assert  the  uncon- 
stitutionality of  the  acts  mainly  rest  their  argument.  They  claim 
that  the  clause  which  conferred  upon  Congress  power  "to  coin 
money,  regulate  the  value  thereof,  and  of  foreign  coin,"  contains 
an  implication  that  nothing  but  that  which  is  the  subject  of  coin- 
age, nothing  but  the  precious  metals  can  ever  be  declared  by  law 
to  be  money,  or  to  have  the  uses  of  money.  If  by  this  is  meant 
that  because  certain  powers  over  the  currency  are  expressly  given 
to  Congress,  all  other  powers  relating  to  the  same  subject  are 
impliedly  forbidden,  we  need  only  remark  that  such  is  not  the 
manner  in  which  the  Constitution  has  always  been  con- 
strued. .  .  . 

To  assert,  then,  that  the  clause  enabling  Congress  to  coin  money 
and  regulate  its  value  tacitly  implies  a  denial  of  all  other  power 
over  the  currency  of  the  nation,  is  an  attempt  to  introduce  a  new 
rule  of  construction  against  the  solemn  decisions  of  this  court.  So 
far  from  its  containing  a  lurking  prohibition,  many  have  thought 
it  was  intended  to  confer  upon  Congress  that  general  power  over 
the  currency  which  has  always  been  an  acknowledged  attribute 
of  sovereignty  in  every  other  civilized  nation  than  our  own, 
especially  when  considered  in  connection  with  the  other  clause 
which  denies  to  the  States  the  power  to  coin  money,  emit  bills  of 
credit,  or  make  anything  but  gold  and  silver  coin  a  tender  in  pa}^- 
ment  of  debts.  We  do  not  assert  this  now,  but  there  are  some 
considerations  touching  these  clauses  which  tend  to  show  that  if 
any  implications  are  to  be  deduced  from  them,  they  are  of  an 
enlarging  rather  than  a  restraining  character.     The  Constitution 


LEGAL   TENDER   CASES.  855 

was  intended  to  frame  a  government  as  distinguished  from  a 
league  or  compact,  a  government  supreme  in  some  particulars 
over  States  and  people.  It  was  designed  to  provide  the  same  cur- 
rency, having  a  uniform  legal  value  in  all  the  States.  It  was  for 
this  reason  the  power  to  coin  money  and  regulate  its  value  was 
conferred  upon  the  Federal  government,  while  the  same  power 
as  well  as  the  power  to  emit  bills  of  credit  was  withdrawTi  from 
the  States.  The  States  can  no  longer  declare  what  shall  be  money, 
or  regulate  its  value.  Whatever  power  there  is  over  the  currency 
is  vested  in  Congress.  If  the  power  to  declare  what  is  money  is  not 
in  Congress,  it  is  annihilated.  This  may  indeed  have  been  in- 
tended. Some  powers  that  usually  belong  to  sovereignties  were 
extinguished,  but  their  extinguishment  was  not  left  to  inference. 
In  most  cases,  if  not  in  all,  when  it  was  intended  that  governmental 
powers,  commonly  acknowledged  as  such,  should  cease  to  exist, 
both  in  the  States  and  in  the  Federal  government,  it  was  expressly 
denied  to  both,  as  well  to  the  United  States  as  to  the  individual 
States.  And  generally,  when  one  of  such  powers  was  expressly 
denied  to  the  States  only,  it  was  for  the  purpose  of  rendering  the 
Federal  power  more  complete  and  exclusive.  Why,  then,  it  may 
be  asked,  if  the  design  was  to  prohibit  to  the  new  government,  as 
well  as  to  the  States,  that  general  power  over  the  currency  which 
the  States  had  when  the  Constitution  was  framed,  was  such  denial 
not  expressly  extended  to  the  new  government,  as  it  was  to  the 
States?  In  view  of  this  it  might  be  argued  with  much  force  that 
when  it  is  considered  in  what  brief  and  comprehensive  terms  the 
Constitution  speaks,  how  sensible  its  framers  must  have  been  that 
emergencies  might  arise  when  the  precious  metals  (then  more 
scarce  than  now)  might  prove  inadequate  to  the  necessities  of  the 
government  and  the  demands  of  the  people  —  when  it  is  remem- 
bered that  paper  money  was  almost  exclusively  in  use  in  the 
States  as  the  medium  of  exchange,  and  when  the  great  evil  sought 
to  be  remedied  was  the  want  of  uniformity  in  the  current  value 
of  monej'-,  it  might  be  argued,  we  say,  that  the  gift  of  power  to 
coin  money  and  regulate  the  value  thereof,  was  understood  as  con- 
veying general  power  over  the  currency,  the  power  which  had 
belonged  to  the  States,  and  which  they  surrendered.  Such  a  con- 
struction, it  might  be  said,  would  be  in  close  analogy  to  the  mode 
of  construing  other  substantive  powers  granted  to  Congress. 
They  have  never  been  construed  literally,  and  the  governinont 
could  not  exist  if  they  were.  Thus  the  power  to  carry  on  war  is 
conferred  by  the  power  to  "declare  war."    The  whole  system  of 
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the  transportation  of  the  mails  is  built  upon  the  power  to  estab- 
lish post-offices  and  post-roads.  The  power  to  regulate  commerce 
has  also  been  extended  far  beyond  the  letter  of  the  grant.  Even 
the  advocates  of  a  strict  literal  construction  of  the  phrase,  "to 
coin  money  and  regulate  the  value  thereof,"  while  insisting  that 
it  defines  the  material  to  be  coined  as  metal,  are  compelled  to  con- 
cede to  Congress  large  discretion  in  all  other  particulars.  The 
Constitution  does  not  ordain  what  metals  may  be  coined,  or  pre- 
scribe that  the  legal  value  of  the  metals,  when  coined,  shall  cor- 
respond at  all  with  their  intrinsic  value  in  the  market.  Nor  does 
it  even  affirm  that  Congress  may  declare  anything  to  be  a  legal 
tender  for  the  payment  of  debts.  .  .  .  How  then  can  the  grant 
of  a  power  to  coin  money  and  regulate  its  value,  made  in  terms 
so  liberal  and  um-estrained,  coupled  also  with  a  denial  to  the 
States  of  all  power  over  the  currency,  be  regarded  as  an  im- 
plied prohibition  to  Congress  against  declaring  treasury  notes 
a  legal  tender,  if  such  declaration  is  appropriate,  and  adapted 
to  carrying  into  execution  the  admitted  powers  of  the  govern- 
ment? 

We  do  not,  however,  rest  our  assertion  of  the  power  of  Congress 
to  enact  legal  tender  laws  upon  this  grant.  We  assert  only  that 
the  grant  can,  in  no  just  sense,  be  regarded  as  containing  an  im- 
plied prohibition  against  their  enactment,  and  that,  if  it  raises 
any  implications,  they  are  of  complete  power  over  the  currency, 
rather  than  restraining. 

We  come  next  to  the  argument  much  used,  and,  indeed,  the 
main  reliance  of  those  who  assert  the  unconstitutionality  of  the 
legal  tender  acts.  It  is  that  they  are  prohibited  by  the  spirit  of 
the  Constitution  because  they  indirectly  impair  the  obligation  of 
contracts.  The  argument,  of  course,  relates  only  to  those  con- 
tracts which  were  made  before  February,  1862,  when  the  first  act 
was  passed,  and  it  has  no  bearing  upon  the  question  whether  the 
acts  are  valid  when  applied  to  contracts  made  after  their  passage. 
The  argument  assumes  two  things,  —  first,  that  the  acts  do,  in 
effect,  impair  the  obligation  of  contracts,  and  second,  that  Con- 
gress is  prohibited  from  taking  any  action  which  may  indirectly 
have  that  effect.  Neither  of  these  assumptions  can  be  accepted. 
It  is  true  that  under  the  acts,  a  debtor,  who  became  such  before 
they  were  passed,  may  discharge  his  debt  with  the  notes  author- 
ized by  them,  and  the  creditor  is  compellable  to  receive  such  notes 
in  discharge  of  his  claim.    But  whether  the  obligation  of  the  con- 
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tract  is  thereby  weakened  can  be  determined  only  after  consider- 
ing what  was  the  contract  obligation.  It  was  not  a  duty  to  pay 
gold  or  silver,  or  the  kind  of  money  recognized  by  law  at  the  time 
when  the  contract  was  made,  nor  was  it  a  duty  to  pay  money  of 
equal  intrinsic  value  in  the  market.  (We  speak  now  of  contracts 
to  pay  money  generally,  not  contracts  to  pay  some  specifically 
defined  species  of  money.)  .  .  .  Every  contract  for  the  payment 
of  money,  simply,  is  necessarily  subject  to  the  constitutional 
power  of  the  government  over  the  currency,  whatever  that  power 
may  be,  and  the  ol)ligation  of  the  parties  is,  therefore,  assumed 
v/ith  reference  to  that  power.  .  .  .  We  have  been  asked  whether 
Congress  can  declare  that  a  contract  to  deliver  a  quantity  of  grain 
may  be  satisfied  by  the  tender  of  a  less  quantity.  Undoubtedly 
not.  But  this  is  a  false  analogy.  There  is  a  wide  distinction  be- 
tween a  tender  of  quantities,  or  of  specific  articles,  and  a  tender 
of  legal  values.  Contracts  for  the  delivery  of  specific  articles 
belong  exclusively  to  the  domain  of  State  legislation,  while 
contracts  for  the  payment  of  money  are  subject  to  the  author- 
ity of  Congress,  at  least  so  far  as  relates  to  the  means  of 
payment.  .  .  . 

Nor  can  it  be  truly  asserted  that  Congress  may  not,  by  its 
action,  indirectly  impair  the  obligation  of  contracts,  if  by  the  ex- 
pression be  meant  rendering  contracts  fruitless,  or  partially  fruit- 
less. Directly  it  may,  confessedly,  by  passing  a  bankrupt  act, 
embracing  past  as  well  as  future  transactions.  This  is  obliterat- 
ing contracts  entirely.  So  it  may  relieve  parties  from  their  ap- 
parent obUgations  indirectly  in  a  multitude  of  ways.  ...  It  is, 
then,  clear  that  the  powers  of  Congress  may  be  exerted,  though 
the  effect  of  such  exertion  may  be  in  one  case  to  annul,  and  in 
other  cases  to  impair  the  obligation  of  contracts.  And  it  is  no 
sufficient  answer  to  this  to  say  it  is  true  only  when  the  powers 
exerted  were  expressly  granted.  There  is  no  ground  for  any  such 
distinction.  It  has  no  warrant  in  the  Constitution,  or  in  any  of 
the  decisions  of  this  court.  We  are  accustomed  to  speak  for  mere 
convenience  of  the  express  and  implied  powers  conferred  upon 
Congress.  But  in  fact  the  auxiliary  powers,  those  necessary  and 
appropriate  to  the  execution  of  other  powers  singly  described,  are 
as  expressly  given  as  is  the  power  to  declare  war,  or  to  establish 
uniform  laws  on  the  subject  of  bankruptcy.  They  are  not  cata- 
logued, no  list  of  them  is  made,  but  they  arc  grouped  in  the 
la.st  clause  of  section  eight  of  the  first  article,  and  granted  in  the 
same  words  in  which  all  other  powers  are  granted  to  Congress. 
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And  this  court  has  recognized  no  such  distinction  as  is  now 
attempted.  .  .  . 

If,  then,  the  legal  tender  acts  were  justly  chargeable  with  im- 
pairing contract  obligations,  they  would  not,  for  that  reason,  be 
forbidden,  unless  a  different  rule  is  to  be  applied  to  them  from  that 
which  has  hitherto  prevailed  in  the  construction  of  other  powers 
granted  by  the  fundamental  law.  .  .  . 

Closely  allied  to  the  objection  we  have  just  been  considering 
is  the  argument  pressed  upon  us  that  the  legal  tender  acts  were 
prohibited  by  the  spirit  of  the  fifth  amendment,  which  forbids 
taking  private  property  for  public  use  without  just  compensation 
or  due  process  of  law.  That  provision  has  always  been  under- 
stood as  referring  only  to  a  direct  appropriation,  and  not  to  con- 
sequential injuries  resulting  from  the  exercise  of  lawful  power.  It 
has  never  been  supposed  to  have  any  bearing  upon,  or  to  inhibit 
laws  that  indirectly  work  harm  and  loss  to  individuals.  A  new 
tariff,  an  embargo,  a  draft,  or  a  war  may  inevitably  bring  upon 
individuals  great  losses;  may,  indeed,  render  valuable  property 
almost  valueless.  They  may  destroy  the  worth  of  contracts.  But 
who  ever  supposed  that,  because  of  this,  a  tariff  could  not  be 
changed,  or  a  non-intercourse  act,  or  an  embargo  be  enacted,  or 
a  war  be  declared?  By  the  act  of  June  28,  1834,  a  new  regulation 
of  the  weight  and  value  of  gold  coin  was  adopted,  and  about  six 
per  cent  was  taken  from  the  weight  of  each  dollar.  The  effect  of 
this  was  that  all  creditors  were  subjected  to  a  corresponding 
loss.  The  debts  then  due  became  solvable  with  six  per  cent 
less  gold  than  was  required  to  pay  them  before.  The  result 
was  thus  precisely  what  it  is  contended  the  legal  tender  acts 
worked.  But  was  it  ever  imagined  this  was  taking  private 
property  without  compensation  or  without  due  process  of 
law?  .  .  . 

Here  we  might  stop;  but  we  will  notice  briefly  an  argument 
presented  in  support  of  the  position  that  the  unit  of  money  value 
must  possess  intrinsic  value.  The  argument  is  derived  from  assimi- 
lating the  constitutional  provision  respecting  a  standard  of  weights 
and  measures  to  that  conferring  the  power  to  coin  money  and 
regulate  its  value.  It  is  said  there  can  be  no  uniform  standard  of 
weights  without  weight,  or  of  measure  without  length  or  space, 
and  we  are  asked  how  anything  can  be  made  a  uniform  standard 
of  value  which  has  itself  no  value?  This  is  a  question  foreign  to 
the  subject  before  us.  The  legal  tender  acts  do  not  attempt  to 
make  paper  a  standard  of  value.     We  do  not  rest  their  validity 
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upon  the  assertion  that  their  emission  is  coinage,  or  any  regulation 
of  the  value  of  money;  nor  do  we  assert  that  Congress  may  make 
anything  which  has  no  value  money.  What  we  do  assert  is,  that 
Congress  has  power  to  enact  that  the  government's  promises  to 
pay  money  shall  be,  for  the  time  being,  equivalent  in  value  to  the 
representative  of  value  determined  by  the  coinage  acts,  or  to 
multiples  thereof.  It  is  hardly  correct  to  speak  of  a  standard  of 
value.  The  Constitution  does  not  speak  of  it.  It  contemplates  a 
standard  for  that  which  has  gravity  or  extension;  but  value  is  an 
ideal  thing.  The  coinage  acts  fix  its  unit  as  a  dollar;  but  the  gold 
or  silver  thing  we  call  a  dollar  is,  in  no  sense,  a  standard  of  a  dol- 
lar. It  is  a  representative  of  it.  There  might  never  have  been  a 
piece  of  money  of  the  denomination  of  a  dollar.  There  never  was 
a  pound  sterling  coined  until  1815,  if  we  except  a  few  coins  struck 
in  the  reign  of  Henry  VIII,  almost  immediately  debased,  yet  it 
has  been  the  unit  of  British  currency  for  many  generations.  It  is, 
then,  a  mistake  to  regard  the  legal  tender  acts  as  either  fixing  a 
standard  of  value  or  regulating  money  values,  or  making  that 
money  which  has  no  intrinsic  value. 

But,  without  extending  our  remarks  further,  it  will  be  seen  that 
we  hold  the  acts  of  Congress  constitutional  as  applied  to  contracts 
made  either  before  or  after  their  passage.  In  so  holding,  we  over- 
rule so  much  of  what  was  decided  in  Hepburn  v.  Griswold,  8  "Wal- 
lace, 603,  as  ruled  the  acts  unwarranted  by  the  Constitution  so 
far  as  they  apply  to  contracts  made  before  their  enactment.  That 
case  was  decided  by  a  divided  court,  and  by  a  court  having  a  less 
number  of  judges  than  the  law  then  in  existence  provided  this 
court  shall  have.  These  cases  have  been  heard  before  a  full  court, 
and  they  have  received  our  most  careful  consideration.  The  ques- 
tions involved  are  constitutional  questions  of  the  most  vital  im- 
portance to  the  government  and  to  the  public  at  large.  We  have 
been  in  the  habit  of  treating  cases  involving  a  consideration  of 
constitutional  power  differently  from  those  which  concern  merely 
private  right.  Briscoe  v.  Bank  of  Kentucky,  8  Peters,  118.  We 
are  not  accustomed  to  hear  them  in  the  absence  of  a  full  court,  if 
it  can  be  avoided.  Even  in  cases  involving  only  private  rights,  if 
convinced  we  had  made  a  mistake,  we  would  hear  another  argu- 
ment and  correct  our  error.  And  it  is  no  unprecedented  thing  in 
courts  of  last  resort,  both  in  this  country  and  in  England,  to  over- 
rule decisions  previously  made.  We  agree  this  should  not  be  done 
inconsiderately,  but  in  a  case  of  such  far-reaching  consequences  as 
the  present,  thoroughly  convinced  as  we  are  that  Congress  has 
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not  trangressed  its  powers,  we  regard  it  as  our  duty  so  to  decide 
and  to  affirm  both  tfiese  judgments. 

The  other  questions  raised  in  the  case  of  Knox  v.  Lee  were  sub- 
stantially decided  in  Texas  v.  White,  7  Wallace,  700. 

Judgment  in  each  case  affirmed.^ 

Bradley,  J.,  concurring.  .  .  . 

Chase,  C.  J.,  dissenting.  .  .  . 

My  brothers  Clifford  and  Field  concur  in  these  views,  but 
in  consideration  of  the  importance  of  the  principles  involved  will 
deliver  their  separate  opinions.    My  brother  Nelson  also  dissents. 

Clifford,  J.,  dissenting.  .  .  . 

Field,  J.,  dissenting.  .  .  . 


POINDEXTER  v.   GREENHOW. 
Supreme  Court  of  the  United  States.     1885. 

[114  United  States,  270.]  ^ 

Error  to  the  Hustings  Court  of  the  City  of  Richmond,  Virginia. 

Before  a  police  justice  Poindexter  brought  an  action  of  detinue 
against  Greenhow,  city  treasurer,  for  the  recovery  of  an  office 
desk  of  the  value  of  $30.  The  court  dismissed  the  action  for 
want  of  jurisdiction.  An  appeal  was  taken  to  the  Hustings 
Court,  where  by  agreement  the  facts  were  found  to  be  that  the 
plaintiff  owed  S12.45  taxes,  that  the  defendant  as  collector  made 
demand  of  payment,  that  the  plaintiff  tendered  in  payment 
forty-five  cents  in  lawful  money  of  the  United  States  and  S12 
in  coupons  from  bonds  issued  by  the  State  of  Virginia  under  an 
act  of  March  30,  1871,  which  declared  such  coupons  receivable 
after  maturity  for  taxes,  that  the  coupons  were  past  maturity, 
that  the  tender  was  refused,  and  that  the  defendant  levied  upon 
and  still  held  the  desk  for  the  purpose  of  selling  it  to  pay  the  taxes, 
and  had  refused  to  return  it  on  demand.  The  Hustings  Court 
gave  judgment  for  the  defendant,'  in  reliance  upon  an  act  of 
January  26,    1882,   which,   among  other  things,   prohibited  re- 

1  See  Lane  County  v.  Oregon,  7  Wall.  71  (1869);  Hepburn  v.  Griswold,  8 
Wall.  603  (1870);  and  Juilliard  v.  Greenman  (Legal  Tender  Case),  110  U.  S. 
421  (1884).  — Ed. 

^  A  statement  has  been  framed  upon  the  opinion  of  the  court.  The  case  is 
one  of  a  group  frequently  called  the  Virginia  Coupon  Cases.  —  Ed. 
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ceiving  coupons  for  taxes.  The  latter  act  was  attacked  as  im- 
pairing the  obhgation  of  contracts;  and  the  Hustings  Court  was 
the  highest  State  tribunal  to  which  the  case  could  be  taken. 

W.  L.  Roy  all  and  others,  for  plaintiff  in  error;  and  F.  S.  Blair, 
Attorne}^  General  of  Virginia,  and  others,  contra. 

]\Iatthews,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  case,  then,  of  the  plaintiff  below  is  reduced  to  this.  He 
had  paid  the  taxes  demanded  of  him  by  a  lawful  tender.  The 
defendant  had  no  authority  of  law  thereafter  to  attempt  to  en- 
force other  pajTnent  by  seizing  his  property.  In  doing  so,  he 
ceased  to  be  an  officer  of  the  law,  and  became  a  private  wrong- 
doer. It  is  the  simple  case  in  which  the  defendant,  a  natural 
private  person,  has  unla^^ully,  with  force  and  arms,  seized, 
taken  and  detained  the  personal  property  of  another.  That  an 
action  of  detinue  will  lie  in  such  a  case,  according  to  the  law  of 
Virginia,  has  not  been  questioned.  The  right  of  recovery  would 
seem  to  be  complete,  unless  this  case  can  be  met  and  overthrown 
on  some  of  the  grounds  maintained  in  argument  by  counsel  for 
the  defendant  in  error.  These  we  proceed  now  to  examine  in 
their  order. 

It  is  objected,  in  the  first  place,  that  the  law  and  contract,  by 
which  the  quality  of  being  receivable  in  payment  of  taxes  to  the 
State  is  imputed  to  the  coupons,  is  itself  in  violation  of  that 
clause  of  the  Constitution  of  the  United  States,  Art.  I,  §  10,  which 
declares  that  no  State  shall  ''emit  bills  of  credit,"  and  is  therefore 
void. 

The  coupons  in  question  are  in  the  ordinary  form,  and  one  of 
them  reads  as  follows: 

"Receivable  at  and  after  maturity  for  all  taxes,  debts  and  de- 
mands due  the  State. 

"The  Commonwealth  of  Virginia  will  pay  the  bearer  thirty 
dollars  interest  due  1st  January,  1884,  on  bond  No.  2731. 

"Coupon  No.  20. 

"Geo.  Rye,  Treasurer.'^ 

It  is  contended  that  this  is  a  bill  of  credit  in  the  sense  of  the 
Constitution,  because,  being  receivable  in  payment  of  debts  due 
the  State  and  negotiable  by  delivery  merely,  it  was  intended  to 
pass  from  hand  to  hand  and  circulate  as  money. 

The  meaning  of  the  term  "bills  of  credit,"  as  used  in  the  Con- 
stitution, has  been  settled  by  decisions  of  this  court.    By  a  sound 
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rule  of  interpretation,  it  has  been  construed  in  the  light  of  the 
historical  circumstances  which  are  known  to  have  led  to  the 
adoption  of  the  clause  prohibiting  their  emission  by  the  States, 
and  in  view  of  the  great  public  and  private  mischiefs  experienced 
during  and  prior  to  the  period  of  the  War  of  Independence,  in 
consequence  of  unrestrained  issues,  by  the  Colonial  and  State 
governments,  of  paper  money,  based  alone  upon  credit.  The 
definition  thus  deduced  was  not  founded  on  the  abstract  mean- 
ing of  the  words,  so  as  to  include  everything  in  the  nature  of  an 
obligation  to  pay  money,  reposing  on  the  public  faith,  and  sub- 
ject to  future  redemption,  but  was  limited  to  those  particular 
forms  of  evidences  of  debt,  which  had  been  so  abused  to  the  detri- 
ment of  both  private  and  public  interests.  Accordingly,  Chief 
Justice  Marshall,  in  Craig  v.  Missouri,  4  Pet.  410,  432,  said,  that 
"bills  of  credit  signify  a  paper  medium  intended  to  circulate  be- 
tween individuals,  and  between  government  and  individuals,  for 
the  ordinary  purposes  of  society."  This  definition  was  made 
more  exact,  by  merely  expressing,  however,  its  implications,  in 
Briscoe  v.  The  Bank  of  Kentucky,  11  Pet.  257,  314,  where  it  was 
said:  "The  definition,  then,  which  does  include  all  classes  of  bills 
of  credit,  emitted  by  the  colonies  or  States,  is  a  paper  issued  by 
the  sovereign  power,  containing  a  pledge  of  its  faith  and  designed 
to  circulate  as  money."  And  again,  p.  318,  "To  constitute  a 
bill  of  credit,  within  the  Constitution,  it  must  be  issued  by  a 
State,  on  the  faith  of  the  State,  and  be  designed  to  circulate  as 
money.  It  must  be  a  paper  which  circulates  on  the  credit  of  the 
State,  and  is  so  received  and  used  in  the  ordinary  business  of 
life."  The  definition  was  repeated  in  Darrington  v.  The  Bank  of 
Alabama,  13  How.  12. 

It  is  very  plain  to  us  that  the  coupons  in  question  are  not  em- 
braced within  these  terms.  They  are  not  bills  of  credit  in  the  sense 
of  this  constitutional  prohibition.  They  are  issued  by  the  State, 
it  is  true.  They  are  promises  to  pay  money.  Their  payment 
and  redemption  are  based  on  the  credit  of  the  State,  but  they 
were  not  emitted  by  the  State  in  the  sense  in  which  a  govern- 
ment emits  its  treasury  notes,  or  a  bank  its  bank  notes  —  a  cir- 
culating medium  or  paper  currency  —  as  a  substitute  for  money. 
And  there  is  nothing  on  the  face  of  the  instruments,  nor  in  their 
form  or  nature,  nor  in  the  terms  of  the  law  which  authorized 
their  issue,  nor  in  the  circumstances  of  their  creation  or  use,  as 
shown  by  the  record,  on  which  to  found  an  inference  that  these 
coupons  were  designed  to  circulate,  in  the  common  transactions 
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of  business,  as  money,  nor  that  in  fact  they  were  so  used.  The 
only  feature  relied  on  to  show  such  a  design  or  to  prove  such  a 
use  is,  that  they  are  made  receivable  in  payment  of  taxes  and 
other  dues  to  the  State.  From  this,  it  is  argued,  that  they  would 
obtain  such  a  circulation  from  hand  to  hand  as  money,  as  the  de- 
mand for  them,  based  upon  such  a  quality,  would  naturally  give. 
But  this  falls  far  short  of  their  fitness  for  general  circulation  in 
the  community,  as  a  representative  and  substitute  for  money,  in 
the  common  transactions  of  business,  which  is  necessary  to  bring 
them  within  the  constitutional  prohibition  against  bills  of  credit. 
The  notes  of  the  Bank  of  the  State  of  Arkansas,  which  were  the 
subject  of  controversy  in  Woodruff  v.  Trapnall,  10  How.  190, 
were,  by  law,  receivable  by  the  State  in  payment  of  all  dues  to 
it,  and  this  circumstance  was  not  supposed  to  make  them  bills 
of  credit.  It  is  true,  however,  that  in  that  case  it  was  held  they 
were  not  so  because  they  were  not  issued  by  the  State  and  in  its 
name,  although  the  entire  stock  of  the  bank  was  owned  by  the 
State,  which  furnished  the  whole  capital,  and  was  entitled  to  all 
the  profits.  In  this  case  the  coupons  were  issued  by  the  State  of 
Virginia  and  in  its  name,  and  were  obligations  based  on  its  credit, 
and  which  it  had  agreed  as  one  mode  of  redemption,  to  receive 
in  payment  of  all  dues  to  itself  in  the  hands  of  any  holder;  but 
they  were  not  issued  as  and  for  money,  nor  was  this  quality  im- 
pressed upon  them  to  fit  them  for  use  as  money,  or  with  the  de- 
sign to  facilitate  their  circulation  as  such.  It  was  conferred,  as 
is  apparent  from  all  the  circumstances  of  their  creation  and  issue, 
merely  as  an  assurance,  by  way  of  contract  with  the  holder,  of 
the  certainty  of  their  due  redemption  in  the  ordinary  transac- 
tions between  the  State  treasury  and  the  taxpayers.  They  do 
not  become  receivable  in  payment  of  taxes  till  they  are  due,  and 
the  design,  we  are  bound  to  presume,  was  that  they  would  be 
paid  at  maturity.  This  necessarily  excludes  the  idea  that  they 
were  intended  for  circulation  at  all. 

It  is  next  objected,  that  the  suit  of  the  plaintiff  below  could 
not  be  maintained,  because  it  is  substantially  an  action  against 
the  State  of  Virginia,  to  which  it  has  not  assented.  .  .  . 

Reversed.  .  .  . 

Bradley,  J.,  with  whom  concurred  Waite,  C.  J.,  Miller,  J., 

and  Gray,.  J.,  dissented.' 

'  The  dissenting  opinion  may  be  found  in  Marye  v.  Parsons,  114  U.  S.  325, 
330  (1885),  where  it  is  said:   "The  fundamental  ground  of  our  dissent  is,  that 
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LING   SU   FAN   v.   UNITED   STATES. 

Supreme  Court  of  the  United  States.     1910. 

[218  United  States,  302.]  i 

Error  to  the  Supreme  Court  of  the  Phihppine  Islands. 

In  the  Manila  Court  of  First  Instance  Ling  Su  Fan  was  con- 
victed of  exporting  Philippine  silver  coin  in  violation  of  Philip- 
pine Law  No.  1411.  The  law  in  question  was  enacted  by  the 
Philippine  Commission  under  authority  of  the  organic  act  of  Con- 
gress of  July  1,  1902  (32  Stat.  691),  which  provided,  among  other 
things,  that  "no  law  shall  be  enacted  in  said  islands  which  shall 
deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law,"  and  under  authority  of  the  act  of  Congress  of  March  3, 
1903  (32  Stat.  952),  which  provided  that  (§  1)  the  gold  peso 
should  be  the  standard  of  value  in  the  islands,  and  that  (§  2)  the 
Philippine  government  might  coin  a  certain  number  of  silver 
pesos,  and  (§  6)  might  "  adopt  such  measures  as  it  may  deem 
proper,  not  inconsistent  with  such  act  of  July  1,  1902,  to  main- 
tain the  value  of  the  silver  Philippine  peso  at  the  rate  of  one  gold 
peso."  On  appeal  the  judgment  was  affirmed  by  the  Supreme 
Court  of  the  Philippine  Islands  (10  Philippine  Reports,  104). 

J.  M.  Vale  and  others,  for  plaintiff  in  error;  and  Fowler, 
Assistant  Attorney  General,  contra. 

Lurton,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  substantial  question  is  as  to  whether  a  law  which  pro- 
hibits the  exportation  of  Philippine  silver  coin  from  the  Philip- 
pine Islands  is  a  law  which  deprives  the  owner  of  his  property  in 
such  coins  without  due  process  of  law.  .  .  . 

The  law  of  the  Philippine  Commission,  .  .  .  under  which  the 
conviction  .  .  .  was  secured,  must  rest  upon  the  provision  of 
§  6,  ...  as  a  means  of  maintaining  "the  value  of  the  silver  peso 
at  the  rate  of  one  gold  peso."  Passing  by  any  consideration  of 
the  wisdom  of  such  a  law  prohibiting  the  exportation  of  the  Philip- 
pine Islands  silver  pesos  as  not  relevant  to  the  question  of  power, 
a  substantial  reason  for  such  a  law  is  indicated  by  the  fact  that 
the  bullion  value  of  such  coin  in  Hong  Kong  was  some  nine  per 

this  proceeding,  and  all  the  other  proceedings  on  these  coupons  brought  here 
for  our  review,  are  virtually  suits  against  the  State  of  Virginia,  to  compel  a 
specific  performance  by  the  State  of  her  agreement  to  receive  the  said  coupons 
in  payment  of  all  taxes,  dues  and  demands."  —  Ed. 

^  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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cent  greater  than  its  face  value.  The  law  was,  therefore,  adapted 
to  keep  the  silver  pesos  in  circulation  as  a  mediuni  of  exchange 
in  the  islands  and  at  a  parity  with  the  gold  peso  of  Philippine 
mintage. 

The  power  to  "coin  money  and  regulate  the  value  thereof, 
and  of  foreign  coin,"  is  a  prerogative  of  sovereignty  and  a  power 
exclusively  vested  in  the  Congress  of  the  United  States.  The 
power  which  the  government  of  the  Philippine  Islands  has  in 
respect  to  a  local  coinage  is  derived  from  the  express  act  of  Con- 
gress. Along  with  the  power  to  strike  gold  and  silver  pesos  for 
local  circulation  in  the  islands  was  granted  the  power  to  provide 
such  measures  as  that  government  should  "deem  proper,"  not 
inconsistent  with  the  organic  law  of  July  1,  1902,  necessary  to 
maintain  the  parity  between  the  gold  and  silver  pesos.  Although 
the  Philippine  act  cannot,  therefore,  be  said  to  overstep  the  wide 
legislative  discretion  in  respect  of  measures  to  preserve  a  parity 
between  the  gold  and  silver  pesos,  yet  it  is  said,  that  if  the  par- 
ticular measure  resorted  to  be  one  which  operates  to  deprive  the 
owaier  of  silver  pesos,  of  the  difference  between  their  bullion  and 
coin  value,  he  has  had  his  property  taken  from  him  without  com- 
pensation, and,  in  its  wider  sense,  without  that  due  process  of 
law  guaranteed  by  the  fundamental  act  of  July,  1902. 

Conceding  the  title  of  the  owner  of  such  coins,  yet  there  is 
attached  to  such  ownership  those  limitations  which  public  policy 
may  require  by  reason  of  their  quality  as  a  legal  tender  and  as 
a  medium  of  exchange.  These  limitations  are  due  to  the  fact 
that  public  law  gives  to  such  coinage  a  value  which  does  not  at- 
tach as  a  mere  consequence  of  intrinsic  value.  Their  quality  as 
a  legal  tender  is  an  attribute  of  law  aside  from  their  bullion  value. 
They  bear,  therefore,  the  impress  of  sovereign  power  which  fixes 
value  and  authorizes  their  use  in  exchange.  As  an  incident,  the 
Government  may  punish  defacement  and  mutilation  and  con- 
stitute any  such  act,  when  fraudulently  done,  a  misdemeanor. 
Rev.  Stat.,  §§  5459,  5189. 

However  unwise  a  law  may  be,  aimed  at  the  exportation  of 
such  coins,  in  the  face  of  the  axioms  against  obstructing  the  free 
flow  of  commerce,  there  can  be  no  serious  doubt  but  that  the 
power  to  coin  money  includes  the  power  to  prevent  its  outflow 
from  the  country  of  its  origin.  To  justify  the  exercise  of  such  a 
power  it  is  only  necessary  that  it  shall  appear  that  the  means  are 
reasonably  adapt(!d  to  conserve  the  general  public  interest  and 
arc  not  an  arljitrary  interference  with  private  rights  of  contract 
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or  property.  The  law  here  in  question  is  plainly  within  the  limits 
of  the  police  power,  and  not  an  arbitrary  or  unreasonable  inter- 
ference with  private  rights.  If  a  local  coinage  was  demanded  by 
the  general  interest  of  the  Philippine  Islands,  legislation  reason- 
ably adequate  to  maintain  such  coinage  at  home  as  a  medium  of 
exchange  is  not  a  violation  of  private  right  forbidden  by  the  or- 
ganic law.  Obviously,  if  the  Philippine  government  had  power 
to  prohibit  the  exportation  or  melting  of  Philippine  silver  pesos, 
it  had  the  power  to  make  the  violation  of  the  prohibition  a  mis- 
demeanor. .  .  . 

Judgment  affirmed. 


CHAPTER  III. 
THE  COMMERCE  CLAUSE  AND  KINDRED  TOPICS. 

Section  I. 

Decisions  before  the  Close  of  the  Civil  War. 

GIBBONS  V.   OGDEN. 
Supreme  Court  of  the  United  States.     1824. 

[9  Wheaton,  1.]  i 

Error  to  the  Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors  of  the  State  of  New  York. 

In  the  Court  of  Chancery  Ogden  prayed  an  injunction  to  re- 
strain Gibbons  from  navigating  steamboats  between  EHzabeth- 
touTi,  New  Jersey,  and  the  city  of  New  York.  The  bill  set  forth 
acts  of  the  legislature  of  New  York  giving  to  Livingston  and 
Fulton  for  a  term  not  yet  expired  the  exclusive  right  to  navigate 
with  steamboats  the  waters  of  that  State;  and  it  stated  that 
Ogden  had  become  assignee  of  the  right  to  navigate  with  steam- 
boats the  waters  between  the  city  of  New  York  and  Elizabeth- 
town  and  other  places  in  New  Jersey,  and  that  Gibbons  possessed 
two  steamboats,  the  Stoudinger  and  the  Bellona,  which  were  run- 
ning between  Elizabethtown  and  the  city  of  New  York.  The  in- 
junction was  granted  by  Kent,  C.  (4  Johns.  Ch.  150),  and  the 
decree  was  affirmed  by  the  Court  of  Errors  (17  Johns.  488). 

Webster  and  Wirt,  Attorney  General,  for  appellant;  and  Oakley 
and  Emmet,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

As  preliminary  to  the  very  able  discussions  of  the  Constitution, 
which  we  have  heard  from  the  bar,  and  as  having  some  influence 
on  its  construction,  reference  has  been  made  to  the  political  situa- 
tion of  these  States,  anterior  to  its  formation.  It  has  been  said, 
that  thoy  were  sovereign,  were  completely  independent,  and  were 
connected  with  each  other  only  by  a  league.  This  is  true.  But, 
when  these  allied  sovereigns  converted  their  league  into  a  gov- 
ernment, when  they  converted  their  Congress  of  ambassadors, 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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deputed  to  deliberate  on  their  common  concerns,  and  to  recom- 
mend measures  of  general  utility,  into  a  legislature,  empowered 
to  enact  laws  on  the  most  interesting  subjects,  the  whole  char- 
acter in  which  the  States  appear,  underwent  a  change,  the  extent 
of  which  must  be  determined  by  a  fair  consideration  of  the  in- 
strument by  which  that  change  was  effected. 

This  instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.  It  has  been  said, 
that  these  powers  ought  to  be  construed  strictly.  But  why 
ought  they  to  be  so  construed?  Is  there  one  sentence  in  the  Con- 
stitution which  gives  countenance  to  this  rule?  In  the  last  of 
the  enumerated  powers,  that  which  grants,  expressly,  the  means 
for  carrying  all  others  into  execution,  Congress  is  authorized  "to 
make  all  laws  which  shall  be  necessary  and  proper"  for  the  pur- 
pose. But  this  limitation  on  the  means  which  may  be  used,  is 
not  extended  to  the  powers  which  are  conferred;  nor  is  there  one 
sentence  in  the  Constitution,  which  has  been  pointed  out  by  the 
gentlemen  of  the  bar,  or  which  we  have  been  able  to  discern, 
that  prescribes  this  rule.  We  do  not,  therefore,  think  ourselves 
justified  in  adopting  it.  What  do  gentlemen  mean,  by  a  strict 
construction?  If  they  contend  only  against  that  enlarged  construc- 
tion, which  would  extend  words  beyond  their  natural  and  obvious 
import,  we  might  question  the  application  of  the  term,  but  should 
not  controvert  the  principle.  If  they  contend  for  that  narrow 
construction  which,  in  support  of  some  theory  not  to  be  found  in 
the  Constitution,  would  deny  to  the  government  those  powers 
which  the  words  of  the  grant,  as  usually  understood,  import,  and 
which  are  consistent  with  the  general  views  and  objects  of  the 
instrument;  for  that  narrow  construction,  which  would  cripple 
the  government,  and  render  it  unequal  to  the  objects  for  which 
it  is  declared  to  be  instituted,  and  to  which  the  powers  given,  as 
fairly  understood,  render  it  competent;  then  we  cannot  perceive 
the  propriety  of  this  strict  construction,  nor  adopt  it  as  the  rule 
by  which  the  Constitution  is  to  be  expounded.  As  men,  whose 
intentions  require  no  concealment,  generally  employ  the  words 
which  most  directly  and  aptly  express  the  ideas  they  intend  to 
convey,  the  enlightened  patriots  who  framed  our  Constitution, 
and  the  people  who  adopted  it,  must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to  have  intended  what 
they  have  said.  If,  from  the  imperfection  of  human  language, 
there  should  be  serious  doubts  respecting  the  extent  of  any  given 
power,  it  is  a  well  settled  rule,  that  the  objects  for  which  it  was 
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given,  especially  when  those  objects  are  expressed  in  the  instru- 
ment itself,  should  have  great  influence  in  the  construction.  We 
know  of  no  reason  for  excluding  this  rule  from  the  present  case. 
The  grant  does  not  convey  poAver  which  might  be  beneficial  to 
the  grantor,  if  retained  by  himself,  or  which  can  enure  solely  to 
the  benefit  of  the  grantee;  but  is  an  investment  of  power  for  the 
general  advantage,  in  the  hands  of  agents  selected  for  that  pur- 
pose; which  power  can  never  be  exercised  by  the  people  them- 
selves, but  must  be  placed  in  the  hands  of  agents,  or  lie  dormant. 
We  know  of  no  rule  for  construing  the  extent  of  such  powers, 
other  than  is  given  by  the  language  of  the  instrument  which  con- 
fers them,  taken  in  connection  with  the  purposes  for  which  they 
were  conferred. 

The  words  are,  "Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes." 

The  subject  to  be  regulated  is  commerce;  and  our  Constitu- 
tion being,  as  was  aptly  said  at  the  bar,  one  of  enumeration,  and 
not  of  definition,  to  ascertain  the  extent  of  the  power,  it  becomes 
necessary  to  settle  the  meaning  of  the  word.  The  counsel  for 
the  appellee  would  hmit  it  to  traffic,  to  buying  and  selling,  or  the 
interchange  of  commodities,  and  do  not  admit  that  it  compre- 
hends navigation.  This  would  restrict  a  general  term,  applicable 
to  many  objects,  to  one  of  its  significations.  Commerce,  undoubt- 
edly, is  traffic,  but  it  is  something  more:  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between  nations,  and  parts 
of  nations,  in  all  its  branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse.  The  mind  can  scarcely 
conceive  a  system  for  regulating  commerce  between  nations, 
which  shall  exclude  all  laws  concerning  navigation,  which  shall 
be  silent  on  the  admission  of  the  vessels  of  the  one  nation  into 
ports  of  the  other,  and  be  confined  to  prescribing  rules  for  the 
conduct  of  individuals,  in  the  actual  employment  of  buying  and 
selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the  government  of 
the  Union  has  no  direct  power  over  that  subject,  and  can  make 
no  law  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen.  Yet 
this  power  has  been  exercised  from  the  commencement  of  the  gov- 
ernment, has  been  exercised  with  the  consent  of  all,  and  has  been 
understood  by  all  to  be  a  commercial  regulation.  All  America 
understands,  and  has  uniformly  understood,    the    word   "com- 
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merce,"  to  comprehend  navigation.  It  was  so  understood,  and 
must  have  been  so  understood,  when  the  Constitution  was  framed. 
The  power  over  commerce,  including  navigation,  was  one  of  the 
primary  objects  for  which  the  people  of  America  adopted  their 
government,  and  must  have  been  contemplated  in  forming  it. 
The  Convention  must  have  used  the  word  in  that  sense,  because 
all  have  understood  it  in  that  sense;  and  the  attempt  to  restrict 
it  comes  too  late. 

If  the  opinion  that  "commerce,"  as  the  word  is  used  in  the 
Constitution,  comprehends  navigation  also,  requires  any  addi- 
tional confirmation,  that  additional  confirmation  is,  we  think, 
furnished  by  the  words  of  the  instrument  itself. 

It  is  rule  of  construction,  acknowledged  by  all,  that  the  ex- 
ceptions from  a  power  mark  its  extent;  for  it  would  be  absurd, 
as  well  as  useless,  to  except  from  a  granted  power,  that  which 
was  not  granted  —  that  which  the  words  of  the  grant  could  not 
comprehend.  If,  then,  there  are  in  the  Constitution  plain  ex- 
ceptions from  the  power  over  navigation,  plain  inhibitions  to  the 
exercise  of  that  power  in  a  particular  way,  it  is  a  proof  that  those 
who  made  these  exceptions,  and  prescribed  these  inhibitions, 
understood  the  power  to  which  they  applied  as  being  granted. 

The  9th  section  of  the  1st  article  declares,  that  "no  preference 
shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to  the 
ports  of  one  State  over  those  of  another."  This  clause  cannot  be 
understood  as  apphcable  to  those  laws  only  which  are  passed  for 
the  purposes  of  revenue,  because  it  is  expressly  applied  to  com- 
mercial regulations;  and  the  most  obvious  preference  which' can 
be  given  to  one  port  over  another,  in  regulating  commerce,  re- 
lates to  navigation.  But  the  subsequent  part  of  the  sentence  is 
still  more  explicit.  It  is,  "nor  shall  vessels  bound  to  or  from  one 
State,  be  obhged  to  enter,  clear,  or  pay  duties,  in  another."  These 
words  have  a  direct  reference  to  navigation. 

The  universally  acknowledged  power  of  the  government  to 
impose  embargoes,  must  also  be  considered  as  showing,  that  all 
America  is  united  in  that  construction  which  comprehends  naviga- 
tion in  the  word  commerce.  Gentlemen  have  said,  in  argument, 
that  this  is  a  branch  of  the  war-making  power,  and  that  an  em- 
bargo is  an  instrument  of  war,  not  a  regulation  of  trade. 

That  it  may  be,  and  often  is,  used  as  an  instrument  of  war, 
cannot  be  denied.  An  embargo  may  be  imposed  for  the  purpose 
of  facilitating  the  equipment  or  manning  of  a  fleet,  or  for  the 
purpose  of  concealing  the  progress  of  an  expedition  preparing  to 
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sail  from  a  particular  port.  In  these,  and  in  similar  cases,  it  is  a 
military  instrument,  and  partakes  of  the  nature  of  war.  But  all 
embargoes  are  not  of  this  description.  They  are  sometimes  re- 
sorted to  without  a  view  to  war,  and  with  a  single  view  to  com- 
merce. In  such  case,  an  embargo  is  no  more  a  war  measure,  than 
a  merchantman  is  a  ship  of  war,  because  both  are  vessels  which 
navigate  the  ocean  with  sails  and  seamen. 

When  Congress  imposed  that  embargo  which,  for  a  time,  en- 
gaged the  attention  of  every  man  in  the  United  States,  the  avowed 
object  of  the  law  was,  the  protection  of  commerce,  and  the  avoid- 
ing of  war.  By  its  friends  and  its  enemies  it  was  treated  as  a 
commercial,  not  as  a  war  measure.  The  persevering  earnestness 
and  zeal  with  which  it  was  opposed,  in  a  part  of  our  country  which 
supposed  its  interests  to  be  vitally  affected  by  the  act,  cannot 
be  forgotten.  A  want  of  acuteness  in  discovering  objections  to 
a  measure  to  which  they  felt  the  most  deep  rooted  hostihty,  will 
not  be  imputed  to  those  who  were  arrayed  in  opposition  to  this. 
Yet  they  never  suspected  that  navigation  was  no  branch  of  trade, 
and  was,  therefore,  not  comprehended  in  the  power  to  regulate 
commerce.  They  did,  indeed,  contest  the  constitutionality  of 
the  act,  but,  on  a  principle  which  admits  the  construction  for 
which  the  appellant  contends.  They  denied  that  the  particular 
law  in  question  was  made  in  pursuance  of  the  Constitution,  not 
because  the  power  could  not  act  directly  on  vessels,  but  because 
a  perpetual  embargo  was  the  annihilation,  and  not  the  regula- 
tion of  commerce.  In  terms,  they  admitted  the  applicabihty  of 
the  words  used  in  the  Constitution  to  vessels;  and  that,  in  a  case 
which  produced  a  degree  and  an  extent  of  excitement,  calculated 
to  draw  forth  every  principle  on  which  legitimate  resistance  could 
be  sustained.  No  example  could  more  strongly  illustrate  the  uni- 
versal understanding  of  the  American  people  on  this  subject. 

The  word  used  in  the  Constitution,  then,  comprehends,  and 
has  been  always  understood  to  comprehend,  navigation  within 
its  meaning;  and  a  power  to  regulate  navigation,  is  as  expressly 
granted,  as  if  that  term  had  been  added  to  the  word  "commerce." 

To  what  commerce  does  this  power  extend?  The  Constitu- 
tion informs  us,  to  commerce  "with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes." 

It  has,  we  believe,  been  universally  admitted,  that  these  words 
comprehend  every  species  of  commercial  intercourse  between  the 
United  States  and  foreign  nations.  No  sort  of  trade  can  be  car- 
ried on  between  this  country  and  any  other,  to  which  this  power 
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does  not  extend.  It  has  been  truly  said,  that  commerce,  as  the 
word  is  used  in  the  Constitution,  is  a  unit,  every  part  of  which  is 
indicated  by  the  term. 

If  this  be  the  admitted  meaning  of  the  word,  in  its  application 
to  foreign  nations,  it  must  carry  the  same  meaning  throughout 
the  sentence,  and  remain  a  unit,  unless  there  be  some  plain  in- 
telhgible  cause  which  alters  it. 

The  subject  to  which  the  power  is  next  applied,  is  to  commerce 
"among  the  several  States."  The  word  "among"  means  inter- 
mingled with,  A  thing  which  is  among  others,  is  intermingled 
with  them.  Commerce  among  the  States,  cannot  stop  at  the 
external  boundary  Hne  of  each  State,  but  may  be  introduced  into 
the  interior. 

It  is  not  intended  to  say  that  these  words  comprehend  that 
commerce,  which  is  completely  internal,  which  is  carried  on  be- 
tween man  and  man  in  a  State,  or  between  different  parts  of  the 
same  State,  and  which  does  not  extend  to  or  affect  other  States. 
Such  a  power  would  be  inconvenient,  and  is  certainly  unnecessary. 

Comprehensive  as  the  word  "among"  is,  it  may  very  properly 
be  restricted  to  that  commerce  which  concerns  more  States  than 
one.  The  phrase  is  not  one  which  would  probably  have  been 
selected  to  indicate  the  completely  interior  traffic  of  a  State,  be- 
cause it  is  not  an  apt  phrase  for  that  purpose;  and  the  enumera- 
tion of  the  particular  classes  of  commerce  to  which  the  power  was 
to  be  extended,  would  not  have  been  made,  had  the  intention 
been  to  extend  the  power  to  every  description.  The  enumeration 
presupposes  something  not  enumerated;  and  that  something,  if 
we  regard  the  language  or  the  subject  of  the  sentence,  must  be 
the  exclusively  internal  commerce  of  a  State.  The  genius  and 
character  of  the  whole  government  seem  to  be,  that  its  action  is 
to  be  applied  to  all  the  external  concerns  of  the  nation,  and  to 
those  internal  concerns  which  affect  the  States  generally;  but 
not  to  those  which  are  completely  within  a  particular  State,  which 
do  not  affect  other  States,  and  with  which  it  is  not  necessary  to 
interfere,  for  the  purpose  of  executing  some  of  the  general  powers 
of  the  government.  The  completely  internal  commerce  of  a  State, 
then,  may  be  considered  as  reserved  for  the  State  itself. 

But,  in  regulating  commerce  with  foreign  nations,  the  power 
of  Congress  does  not  stop  at  the  jurisdictional  lines  of  the  several 
States.  It  would  be  a  very  useless  power,  if  it  could  not  pass  those 
lines.  The  commerce  of  the  United  States  with  foreign  nations, 
is  that  of  the  whole  United  States.    Every  district  has  a  right  to 
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participate  in  it.  The  deep  streams  which  penetrate  our  country 
in  every  direction,  pass  through  the  interior  of  almost  every  State 
in  the  Union,  and  furnish  the  means  of  exercising  this  right.  If 
Congress  has  the  power  to  regulate  it,  that  power  must  be  exer- 
cised whenever  the  subject  exists.  If  it  exists  within  the  States, 
if  a  foreign  voyage  may  commence  or  terminate  at  a  port  within 
a  State,  then  the  power  of  Congress  may  be  exercised  within  a 
State. 

This  principle  is,  if  possible,  still  more  clear,  when  apphed  to 
commerce  "among  the  several  States."  They  either  join  each 
other,  in  wliich  case  they  are  separated  by  a  mathematical  line, 
or  they  are  remote  from  each  other,  in  which  case  other  States 
lie  between  them.  What  is  commerce  ''among"  them;  and  how 
is  it  to  be  conducted?  Can  a  trading  expedition  between  two  ad- 
joining States,  commence  and  terminate  outside  of  each?  And 
if  the  trading  intercourse  be  between  two  States  remote  from 
each  other,  must  it  not  commence  in  one,  terminate  in  the  other, 
and  probably  pass  through  a  third?  Commerce  among  the  States 
must,  of  necessity,  be  commerce  with  the  States.  In  the  regula- 
tion of  trade  with  the  Indian  tribes,  the  action  of  the  law,  espe- 
cially when  the  Constitution  was  made,  was  chiefly  within  a 
State.  The  power  of  Congress,  then,  whatever  it  may  be,  must 
be  exercised  within  the  territorial  jurisdiction  of  the  several 
States.  The  sense  of  the  nation  on  this  subject,  is  unequivocally 
manifested  by  the  provisions  made  in  the  laws  for  transporting 
goods,  by  land,  between  Baltimore  and  Providence,  between 
New  York  and  Philadelphia,  and  between  Philadelphia  and 
Baltimore. 

We  are  now  arrived  at  the  inquiry  —  What  is  this  power? 

It  is  the  power  to  regulate ;  that  is,  to  prescribe  the  rule  by  which 
commerce  is  to  be  governed.  This  power,  Uke  all  others  vested 
in  Congress,  is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  Hmitations,  other  than  are  pre- 
scribed in  the  Constitution.  These  are  expressed  in  plain  terms, 
and  do  not  affect  the  questions  which  arise  in  this  case,  or  which 
have  been  discussed  at  the  bar.  If,  as  has  always  been  understood, 
the  sovereignty  of  Congress,  though  limited  to  specified  objects, 
is  plenary  as  to  those  objects,  the  power  over  commerce  with 
foreign  nations,  and  among  the  several  States,  is  vested  in  Con- 
gress as  absolutely  as  it  would  be  in  a  single  government,  having 
in  its  constitution  the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  Constitution  of  the  United  States.    The 
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wisdom  and  the  discretion  of  Congress,  their  identity  with  the 
people,  and  the  influence  which  their  constituents  possess  at 
elections,  are,  in  this,  as  in  many  other  instances,  as  that,  for  ex- 
ample, of  declaring  war,  the  sole  restraints  on  which  they  have 
relied,  to  secure  them  from  its  abuse.  They  are  the  restraints  on 
which  the  people  must  often  rely  solely,  in  all  representative 
governments. 

The  power  of  Congress,  then,  comprehends  navigation,  within 
the  limits  of  every  State  in  the  Union;  so  far  as  that  navigation 
may  be,  in  any  manner,  connected  with  "commerce  with  foreign 
nations,  or  among  the  several  States,  or  with  the  Indian  tribes." 
It  may,  of  consequence,  pass  the  jurisdictional  hne  of  New  York, 
and  act  upon  the  very  waters  to  which  the  prohibition  now  under 
consideration  applies. 

But  it  has  been  urged  with  great  earnestness,  that,  although 
the  power  of  Congress  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  be  co-extensive  with  the  subject 
itself,  and  have  no  other  limits  than  are  prescribed  in  the  Con- 
stitution, yet  the  States  may  severally  exercise  the  same  power, 
within  their  respective  jurisdictions.  In  support  of  this  argument, 
it  is  said,  that  they  possessed  it  as  an  inseparable  attribute  of 
sovereignty,  before  the  formation  of  the  Constitution,  and  still 
retain  it,  except  so  far  as  they  have  surrendered  it  by  that 
instrument;  that  this  principle  results  from  the  nature  of  the 
government,  and  is  secured  by  the  tenth  amendment;  that  an 
affirmative  grant  of  power  is  not  exclusive,  unless  in  its  own 
nature  it  be  such  that  the  continued  exercise  of  it  by  the  former 
possessor  is  inconsistent  with  the  grant,  and  that  this  is  not  of 
that  description. 

The  appellant,  conceding  these  postulates,  except  the  last,  con- 
tends, that  full  power  to  regulate  a  particular  subject,  implies 
the  whole  power,  and  leaves  no  residuum;  that  a  grant  of  the 
whole  is  incompatible  with  the  existence  of  a  right  in  another  to 
any  part  of  it. 

Both  parties  have  appealed  to  the  Constitution,  to  legislative 
acts,  and  judicial  decisions;  and  have  drawn  arguments  from  all 
these  sources,  to  support  and  illustrate  the  propositions  they  re- 
spectively maintain. 

The  grant  of  the  power  to  lay  and  collect  taxes  is,  like  the 
power  to  regulate  commerce,  made  in  general  terms,  and  has 
never  been  understood  to  interfere  with  the  exercise  of  the  same 
power  by  the  States;  and  hence  has  been  drawn  an  argument 
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which  has  been  apphed  to  the  question  under  consideration.  But 
the  two  grants  are  not,  it  is  conceived,  similar  in  their  terms  or 
their  nature.  Although  many  of  the  powers  formerly  exercised 
by  the  States,  are  transferred  to  the  government  of  the  Union, 
yet  the  State  governments  remain,  and  constitute  a  most  im- 
portant part  of  our  system.  The  power  of  taxation  is  indispen- 
sable to  their  existence,  and  is  a  power  which,  in  its  own  nature, 
is  capable  of  residing  in,  and  being  exercised  by,  different  author- 
ities at  the  same  time.  We  are  accustomed  to  see  it  placed,  for 
different  purposes,  in  different  hands.  Taxation  is  the  simple 
operation  of  taking  small  portions  from  a  perpetually  accumulat- 
ing mass,  susceptible  of  almost  infinite  division;  and  a  power  in 
one  to  take  what  is  necessary  for  certain  purposes,  is  not,  in  its 
nature,  incompatible  with  a  power  in  another  to  take  what  is 
necessary  for  other  purposes.  Congress  is  authorized  to  lay  and 
collect  taxes,  &c.,  to  pa}^  the  debts,  and  provide  for  the  common 
defence  and  general  welfare  of  the  United  States.  This  does  not 
interfere  with  the  power  of  the  States  to  tax  for  the  support  of 
their  own  governments;  nor  is  the  exercise  of  that  power  by  the 
States,  an  exercise  of  any  portion  of  the  power  that  is  granted  to 
the  United  States.  In  imposing  taxes  for  State  purposes,  they 
are  not  doing  what  Congress  is  empowered  to  do.  Congress  is 
not  empowered  to  tax  for  those  purposes  which  are  within  the 
exclusive  province  of  the  States.  When,  then,  each  government 
exercises  the  power  of  taxation,  neither  is  exercising  the  power  of 
the  other.  But,  when  a  State  proceeds  to  regulate  commerce 
with  foreign  nations,  or  among  the  several  States,  it  is  exercising 
the  very  power  that  is  granted  to  Congress,  and  is  doing  the  very 
thing  which  Congress  is  authorized  to  do.  There  is  no  analogy, 
then,  between  the  power  of  taxation  and  the  power  of  regulating 
commerce. 

In  discussing  the  question,  whether  this  power  is  still  in  the 
States,  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surrendered  by  the  mere  grant  to  Con- 
gress, or  is  retained  until  Congress  shall  exercise  the  power.  We 
may  dismiss  that  inquiry,  because  it  has  been  exercised,  and  the 
regulations  which  Congress  deemed  it  proper  to  make,  are  now 
in  full  operation.  The  sole  question  is,  can  a  State  regulate  com- 
merce with  foreign  nations  and  among  the  States,  while  Congress 
is  regulating  it? 

The  counsel  for  the  respondent  answer  this  question  in  the 
affirmative,  and  rely  very  much  on  the  restrictions  in  the  10th 


876     commerce:   decisions  before  close  of  civil  war. 

section,  as  supporting  their  opinion.  They  say,  very  truly,  that 
limitations  of  a  power,  furnish  a  strong  argument  in  favor  of  the 
existence  of  that  power,  and  that  the  section  which  prohibits 
the  States  from  laying  duties  on  imports  or  exports,  proves  that 
this  power  might  have  been  exercised,  had  it  not  been  expressly 
forbidden;  and,  consequently,  that  any  other  commercial  regula- 
tion, not  expressly  forbidden,  to  which  the  original  power  of  the 
State  was  competent,  may  still  be  made. 

That  this  restriction  shows  the  opinion  of  the  Convention,  that 
a  State  might  impose  duties  on  exports  and  imports,  if  not 
expressly  forbidden,  will  be  conceded;  but  that  it  follows  as  a 
consequence,  from  this  concession,  that  a  State  may  regulate 
commerce  with  foreign  nations  and  among  the  States,  cannot  be 
admitted. 

We  must  first  determine  whether  the  act  of  laying  "duties  or 
imposts  on  imports  or  exports,"  is  considered  in  the  Constitu- 
tion as  a  branch  of  the  taxing  power,  or  of  the  power  to  regulate 
commerce.  We  think  it  very  clear,  that  it  is  considered  as  a 
branch  of  the  taxing  power.  It  is  so  treated  in  the  first  clause  of 
the  8th  section:  "Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises;"  and,  before  commerce  is 
mentioned,  the  rule  by  which  the  exercise  of  this  power  must  be 
governed,  is  declared.  It  is,  that  all  duties,  imposts,  and  excises, 
shall  be  uniform.  In  a  separate  clause  of  the  enumeration,  the 
power  to  regulate  commerce  is  given,  as  being  entirely  distinct 
from  the  right  to  levy  taxes  and  imposts,  and  as  being  a  new 
power,  not  before  conferred.  The  Constitution,  then,  considers 
these  powers  as  substantive,  and  distinct  from  each  other;  and 
so  places  them  in  the  enumeration  it  contains.  The  power  of 
imposing  duties  on  imports  is  classed  with  the  power  to  levy 
taxes,  and  that  seems  to  be  its  natural  place.  But  the  power  to 
levy  taxes  could  never  be  considered  as  abridging  the  right  of 
the  States  on  that  subject;  and  they  might,  consequently,  have 
exercised  it  by  levying  duties  on  imports  or  exports,  had  the  Con- 
stitution contained  no  prohibition  on  this  subject.  This  pro- 
hibition, then,  is  an  exception  from  the  acknowledged  power  of 
the  States  to  levy  taxes,  not  from  the  questionable  power  to 
regulate  commerce. 

"A  duty  of  tormage"  is  as  much  a  tax,  as  a  duty  on  imports 
or  exports;  and  the  reason  which  induced  the  prohibition  of  those 
taxes,  extends  to  this  also.  This  tax  may  be  imposed  by  a  State, 
with  the  consent  of  Congress;  and  it  may  be  admitted,  that  Con- 
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gress  cannot  give  a  right  to  a  State,  in  virtue  of  its  own  powers. 
But  a  duty  of  tonnage  being  part  of  the  power  of  imposing  taxes, 
its  prohibition  may  certainly  be  made  to  depend  on  Congress, 
without  affording  any  implication  respecting  a  power  to  regulate 
commerce.  It  is  true,  that  duties  may  often  be,  and  in  fact  often 
are,  imposed  on  tonnage,  with  a  view  to  the  regulation  of  com- 
merce; but  they  maj^  be  also  imposed  with  a  view  to  revenue; 
and  it  was,  therefore,  a  prudent  precaution,  to  prohibit  the  States 
from  exercising  this  power.  The  idea  that  the  same  measure 
might,  according  to  circumstances,  be  arranged  \vith  different 
classes  of  power,  was  no  novelty  to  the  framers  of  our  Constitu- 
tion. Those  illustrious  statesmen  and  patriots  had  been,  manj^  of 
them,  deeply  engaged  in  the  discussions  which  preceded  the  war 
of  our  revolution,  and  all  of  them  were  well  read  in  those  discus- 
sions. The  right  to  regulate  commerce,  even  by  the  imposition 
of  duties,  was  not  controverted;  but  the  right  to  impose  a  duty 
for  the  purpose  of  revenue,  produced  a  war  as  important,  perhaps, 
in  its  consequences  to  the  human  race,  as  an}'  the  world  has  ever 
witnessed. 

These  restrictions,  then,  are  on  the  taxing  power,  not  on  that 
to  regulate  commerce;  and  presuppose  the  existence  of  that  which 
they  restrain,  not  of  that  which  they  do  not  purport  to  restrain. 

But,  the  inspection  laws  are  said  to  be  regulations  of  com- 
merce, and  are  certainly  recognized  in  the  Constitution,  as  being 
passed  in  the  exercise  of  a  power  remaining  with  the  States. 

That  inspection  laws  may  have  a  remote  and  considerable  in- 
fluence on  commerce,  will  not  be  denied;  but  that  a  power  to 
regulate  commerce  is  the  source  from  which  the  right  to  pass 
them  is  derived,  cannot  be  admitted.  The  object  of  inspection 
laws,  is  to  improve  the  quality  of  articles  produced  by  the  labor 
of  a  country;  to  fit  them  for  exportation;  or,  it  may  be,  for  domestic 
use.  They  act  upon  the  subject  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  among  the  States,  and  prepare 
it  for  that  purpose.  They  form  a  portion  of  that  immense  mass 
of  legislation,  which  embraces  everything  within  the  territory  of 
a  State,  not  surrendered  to  the  general  government:  all  which  can 
be  most  advantageously  exercised  by  the  States  themselves.  In- 
spection laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  commerce  of  a  State, 
and  those  which  respect  turnpike  roads,  ferries,  &c.,  are  com- 
ponent parts  of  this  mass. 

No  direct  general  power  over  these  objects  is  granted  to  Con- 
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gress;  and,  consequently,  they  remain  subject  to  State  legislation. 
If  the  legislative  power  of  the  Union  can  reach  them,  it  must  be 
for  national  purposes;  it  must  be  where  the  power  is  expressly 
given  for  a  special  purpose,  or  ^is  clearly  incidental  to  some  power 
which  is  expressly  given.  It  is  obvious,  that  the  government  of 
the  Union,  in  the  exercise  of  its  express  powers,  that,  for  example, 
of  regulating  commerce  with  foreign  nations  and  among  the  States, 
may  use  means  that  may  also  be  employed  by  a  State,  in  the  ex- 
ercise of  its  acknowledged  powers;  that,  for  example,  of  regulating 
commerce  within  the  State.  If  Congress  license  vessels  to  sail 
from  one  port  to  another,  m  the  same  State,  the  act  is  supposed 
to  be,  necessarily,  incidental  to  the  power  expressly  granted  to 
Congress,  and  implies  no  claim  of  a  direct  power  to  regulate  the 
purely  internal  commerce  of  a  State,  or  to  act  directly  on  its 
system  of  police.  So,  if  a  State,  in  passing  laws  on  subjects  ac- 
knowledged to  be  within  its  control,  and  with  a  view  to  those 
subjects,  shall  adopt  a  measure  of  the  same  character  with  one 
which  Congress  may  adopt,  it  does  not  derive  its  authority  from 
the  particular  power  which  has  been  granted,  but  from  some  other, 
which  remains  with  the  State,  and  may  be  executed  by  the  same 
means.  All  exi^erience  shows,  that  the  same  measures,  or  meas- 
ures scarcely  distinguishable  from  each  other,  may  flow  from  dis- 
tinct powers;  but  this  does  not  prove  that  the  powers  themselves 
are  identical.  Although  the  means  used  in  their  execution  may 
sometimes  approach  each  other  so  nearly  as  to  be  confounded, 
there  are  other  situations  in  which  they  are  sufficiently  distinct 
to  establish  their  individuality. 

In  our  complex  system,  presenting  the  rare  and  difficult  scheme 
of  one  general  govermnent,  whose  action  extends  over  the  whole, 
but  which  possesses  only  certain  enumerated  powers;  and  of 
numerous  State  governments,  which  retain  and  exercise  all  powers 
not  delegated  to  the  Union,  contests  respecting  power  must  arise. 
Were  it  even  otherwise,  the  measures  taken  by  the  respective 
governments  to  execute  their  acknowledged  powers,  would  often 
be  of  the  same  description,  and  might,  sometimes,  interfere. 
This,  however,  does  not  prove  that  the  one  is  exercising,  or  has  a 
right  to  exercise,  the  powers  of  the  other. 

The  acts  of  Congress,  passed  in  1796  and  1799,  empowering  and 
directing  the  officers  of  the  general  government  to  conform  to, 
and  assist  in  the  execution  of  the  quarantine  and  health  laws  of  a 
State,  proceed,  it  is  said,  upon  the  idea  that  these  laws  are  con- 
stitutional.    It  is  undoubtedly  true,  that  they  do  proceed  upon 
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that  idea;  and  the  constitutionality  of  such  laws  has  never,  so 
far  as  we  are  informed,  been  denied.  But  they  do  not  imply  an 
acknowledgment  that  a  State  may  rightfully  regulate  commerce 
with  foreign  nations,  or  among  the  States;  for  they  do  not  imply 
that  such  laws  are  an  exercise  of  that  power,  or  enacted  with  a 
view  to  it.  On  the  contrary,  they  are  treated  as  quarantine  and 
health  laws,  are  so  denominated  in  the  acts  of  Congress,  and  are 
considered  as  flowing  from  the  acknowledged  power  of  a  State, 
to  provide  for  the  health  of  its  citizens.  But,  as  it  was  apparent 
that  some  of  the  provisions  made  for  this  purpose,  and  in  virtue 
of  this  power,  might  interfere  with,  and  be  affected  by  the  laws 
of  the  United  States,  made  for  the  regulation  of  commerce.  Con- 
gress, in  that  spirit  of  harmony  and  conciliation,  which  ought 
always  to  characterize  the  conduct  of  governments  standing  in 
the  relation  which  that  of  the  Union  and  those  of  the  States  bear 
to  each  other,  has  directed  its  officers  to  aid  in  the  execution  of 
these  laws;  and  has,  in  some  measure,  adapted  its  own  legislation 
to  this  object,  by  making  provisions  in  aid  of  those  of  the  States. 
But,  in  making  these  provisions,  the  opinion  is  unequivocally 
manifested,  that  Congress  may  control  the  State  laws,  so  far  as  it 
may  be  necessary  to  control  them,  for  the  regulation  of  commerce. 
The  act  passed  in  1803,  prohibiting  the  unportation  of  slaves 
into  any  State  which  shall  itself  prohibit  their  importation,  im- 
plies, it  is  said,  an  admission  that  the  States  possessed  the  power 
to  exclude  or  admit  them;  from  which  it  is  inferred,  that  they 
possess  the  same  power  with  respect  to  other  articles. 

If  this  inference  were  correct;  if  this  power  was  exercised,  not 
under  any  particular  clause  in  the  Constitution,  but  in  virtue  of 
a  general  right  over  the  subject  of  commerce,  to  exist  as  long  as 
the  Constitution  itself,  it  might  now  be  exercised.  Any  State 
might  now  import  African  slaves  into  its  own  territory.  But  it  is 
obvious,  that  the  power  of  the  States  over  this  subject,  pre- 
vious to  the  year  1808,  constitutes  an  exception  to  the  power 
of  Congress  to  regulate  commerce,  and  the  exception  is  expressed 
in  such  words,  as  to  manifest  clearly  the  intention  to  continue 
the  pre-existing  right  of  the  States  to  admit  or  exclude,  for  a 
limited  period.  The  words  are,  "the  migration  or  importation 
of  such  persons  as  any  of  the  States,  now  existing,  shall  think 
proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to 
the  year  1808."  The  whole  object  of  the  exception  is,  to  pre- 
serve the  power  to  those  States  which  might  be  disposed  to  exer- 
cise it;  and  its  language  seems  to  the  court  to  convey  this  idea 
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unequivocally.  The  possession  of  this  particular  power,  then, 
during  the  time  limited  in  the  Constitution,  cannot  be  admitted 
to  prove  the  possession  of  any  other  similar  power. 

It  has  been  said,  that  the  act  of  August  7,  1789,  acknowledges 
a  concurrent  power  in  the  States  to  regulate  the  conduct  of  pilots, 
and  hence  is  inferred  an  admission  of  their  concurrent  right  with 
Congress  to  regulate  commerce  with  foreign  nations,  and  amongst 
the  States.  But  this  inference  is  not,  we  think,  justified  by  the 
fact. 

Although  Congress  cannot  enable  a  State  to  legislate,  Con- 
gress may  adopt  the  provisions  of  a  State  on  any  subject.  When 
the  government  of  the  Union  was  brought  into  existence,  it  found 
a  system  for  the  regulation  of  its  pilots  in  full  force  in  every  State. 
The  act  which  has  been  mentioned,  adopts  this  system,  and  gives 
it  the  same  validity  as  if  its  provisions  had  been  specially  made 
by  Congress.  But  the  act,  it  may  be  said,  is  prospective  also, 
and  the  adoption  of  laws  to  be  made  in  future,  presupposes  the 
right  in  the  maker  to  legislate  on  the  subject. 

The  act  unquestionably  manifests  an  intention  to  leave  this 
subject  entirely  to  the  States,  until  Congress  should  think  proper 
to  interpose;  but  the  very  enactment  of  such  a  law  indicates  an 
opinion  that  it  was  necessary;  that  the  existing  system  would  not 
be  applicable  to  the  new  state  of  things,  unless  expressly  applied 
to  it  by  Congress.  But  this  section  is  confined  to  pilots  within 
the  "bays,  inlets,  rivers,  harbors,  and  ports  of  the  United  States," 
which  are,  of  course,  in  whole  or  in  part,  also  within  the  limits  of 
some  particular  State.  The  acknowledged  power  of  a  State  to 
regulate  its  police,  its  domestic  trade,  and  to  govern  its  own 
citizens,  may  enable  it  to  legislate  on  this  subject,  to  a  considerable 
extent;  and  the  adoption  of  its  system  by  Congress,  and  the  ap- 
plication of  it  to  the  whole  subject  of  commerce,  does  not  seem  to 
the  court  to  imply  a  right  in  the  States  so  to  apply  it  of  their  own 
authority.  But  the  adoption  of  the  State  system  being  temporary, 
being  only  "until  further  legislative  provision  shall  be  made  by 
Congress,"  shows,  conclusively,  an  opinion  that  Congress  could 
control  the  whole  subject,  and  might  adopt  the  system  of  the 
States,  or  provide  one  of  its  own. 

A  State,  it  is  said,  or  even  a  private  citizen,  may  construct  light- 
houses. But  gentlemen  must  be  aware,  that  if  this  proves  a  power 
in  a  State  to  regulate  commerce,  it  proves  that  the  same  power  is 
in  the  citizen.  States,  or  individuals  who  own  lands,  may,  if  not 
forbidden  by  law,  erect  on  those  lands  what  buildings  they  please; 
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but  this  power  is  entirely  distinct  from  that  of  regulating  com- 
merce, and  may,  we  presume,  be  restrained,  if  exercised  so  as  to 
produce  a  public  mischief. 

These  acts  were  cited  at  the  bar  for  the  purpose  of  showing  an 
opinion  in  Congress,  that  the  States  possess,  concurrently  with 
the  legislature  of  the  Union,  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  States.  Upon  reviewing  them, 
we  think  they  do  not  establish  the  proposition  they  were  intended 
to  prove.  They  show  the  opinion,  that  the  States  retain  powers 
enabling  them  to  pass  the  laws  to  which  allusion  has  been  made, 
not  that  those  laws  proceed  from  the  particular  power  which  has 
been  delegated  to  Congress. 

It  has  been  contended  by  the  counsel  for  the  appellant,  that, 
as  the  word  "to  regulate"  implies  in  its  nature,  full  power  over 
the  thing  to  be  regulated,  it  excludes,  necessarily,  the  action  of 
all  others  that  would  perform  the  same  operation  on  the  same 
thing.  That  regulation  is  designed  for  the  entire  result,  apply- 
ing to  those  parts  which  remain  as  they  were,  as  well  as  to  those 
which  are  altered.  It  produces  a  uniform  whole,  which  is  as  much 
disturbed  and  deranged  by  changing  what  the  regulating  power 
designs  to  leave  untouched,  as  that  on  which  it  has  operated. 

There  is  great  force  in  this  argument,  and  the  court  is  not  satis- 
fied that  it  has  been  refuted. 

Since,  however,  in  exercising  the  power  of  regulating  their  own 
purely  internal  affairs,  whether  of  trading  or  police,  the  States 
may  sometimes  enact  laws,  the  validity  of  which  depends  on  their 
interfering  with,  and  being  contrary  to,  an  act  of  Congress  passed 
in  pursuance  of  the  Constitution,  the  court  will  enter  upon  the 
inquiry,  whether  the  laws  of  New  York,  as  expounded  by  the 
highest  tribunal  of  that  State,  have,  in  their  application  to  this 
case,  come  into  collision  with  an  act  of  Congress,  and  deprived  a 
citizen  of  a  right  to  which  that  act  entitles  him.  Should  this  col- 
lision exist,  it  will  be  immaterial  whether  those  laws  were  passed 
in  virtue  of  a  concurrent  power  "to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,"  or,  in  virtue  of  a 
power  to  regulate  their  domestic  trade  and  police.  In  one  case 
and  the  other,  the  acts  of  New  York  must  yield  to  the  law  of 
Congress;  and  the  decision  sustaining  the  privilege  they  confer, 
against  a  right  given  by  a  law  of  the  Union,  must  be  erroneous. 

This  opinion  has  been  frequently  expressed  in  this  court,  and 
is  founded,  as  well  on  the  nature  of  the  government  as  on  the 
words  of  the  Constitution.     In  argument,  however,  it  has  been 
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contended,  that  if  a  law  passed  by  a  State,  in  the  exercise  of  its 
acknowledged  sovereignty,  comes  into  conflict  with  a  law  passed 
by  Congress  in  pursuance  of  the  Constitution,  they  affect  the 
subject,  and  each  other,  like  equal  opposing  powers. 

But  the  framers  of  our  Constitution  foresaw  this  state  of  things, 
and  provided  for  it,  by  declaring  the  supremacy  not  only  of  itself, 
but  of  the  laws  made  in  pursuance  of  it.  The  nullity  of  any  act, 
inconsistent  with  the  Constitution,  is  produced  by  the  declara- 
tion, that  the  Constitution  is  the  supreme  law.  The  appropriate 
application  of  that  part  of  the  clause  which  confers  the  same  su- 
premacy on  laws  and  treaties,  is  to  such  acts  of  the  State  legisla- 
tures as  do  not  transcend  their  powers,  but,  though  enacted  in  the 
execution  of  acknowledged  State  powers,  interfere  with,  or  are 
contrary  to  the  laws  of  Congress,  made  in  pursuance  of  the  Con- 
stitution, or  some  treaty  made  under  the  authority  of  the  United 
States.  In  every  such  case,  the  act  of  Congress,  or  the  treaty,  is 
supreme;  and  the  law  of  the  State,  though  enacted  in  the  exer- 
cise of  powers  not  controverted,  must  yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said,  that  the 
Constitution  does  not  confer  the  right  of  intercourse  between 
State  and  State.  That  right  derives  its  source  from  those  laws 
whose  authority  is  acknowledged  by  civilized  man  throughout 
the  world.  This  is  true.  The  Constitution  found  it  an  existing 
right,  and  gave  to  Congress  the  power  to  regulate  it.  In  the  ex- 
ercise of  this  power.  Congress  has  passed  "an  act  for  enrolling  or 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade  and 
fisheries,  and  for  regulating  the  same."  The  counsel  for  the  re- 
spondent contend,  that  this  act  does  not  give  the  right  to  sail 
from  port  to  port,  but  confines  itself  to  regulating  a  pre-existing 
right,  so  far  only  as  to  confer  certain  privileges  on  enrolled  and 
licensed  vessels  in  its  exercise. 

It  will  at  once  occur,  that,  when  a  legislature  attaches  certain 
privileges  and  exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  absolute,  the  law  must  imply  a  power  to  exercise  the 
right.  ...  To  the  court  it  seems  very  clear,  that  the  whole  act 
on  the  subject  of  the  coasting  trade,  according  to  those  principles 
which  govern  the  construction  of  statutes,  implies,  unequivocally, 
an  authority  to  licensed  vessels  to  carry  on  the  coasting  trade. 

But  we  will  proceed  briefly  to  notice  those  sections  which  bear 
more  directly  on  the  subject. 

The  first  section  declares,  that  vessels  enrolled  by  virtue  of  a 
previous  law,  and  certain  other  vessels,  enrolled  as  described  in 
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that  act,  and  having  a  license  in  force,  as  is  by  the  act  required, 
"and  no  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  or  vessels  employed  in 
the  coasting  trade." 

This  section  seems  to  the  court  to  contain  a  positive  enactment 
that  the  vessels  it  describes  shall  be  entitled  to  the  privileges  of 
ships  or  vessels  employed  in  the  coasting  trade.  ... 

The  fourth  section  directs  the  proper  officer  to  grant  to  a  vessel 
qualified  to  receive  it,  "a  license  for  carrying  on  the  coasting 
trade;"  and  prescribes  its  form.  After  reciting  the  compliance  of 
the  applicant  with  the  previous  requisites  of  the  law,  the  opera- 
tive words  of  the  instrument  are,  "license  is  hereby  granted  for 
the  said  steamboat,  Bellona,  to  be  employed  in  carrying  on  the 
coasting  trade  for  one  year  from  the  date  hereof,  and  no  longer." 

These  are  not  the  words  of  the  officer;  they  are  the  words  of 
the  legislature;  and  convey  as  explicitly  the  authority  the  act 
intended  to  give,  and  operate  as  effectually,  as  if  they  had  been 
inserted  in  any  other  part  of  the  act,  than  in  the  license 
itself. 

The  word  "license"  means  permission,  or  authority;  and  a 
license  to  do  any  particular  thing,  is  a  permission  or  authority 
to  do  that  thing;  and  if  granted  by  a  person  having  power  to 
grant  it,  transfers  to  the  grantee  the  right  to  do  whatever  it  pur- 
ports to  authorize.  It  certainly  transfers  to  him  all  the  right 
which  the  grantor  can  transfer,  to  do  what  is  within  the  terms  of 
the  license.  .  .  . 

But,  if  the  license  be  a  permit  to  carry  on  the  coasting  trade, 
the  respondent  denies  that  these  boats  were  engaged  in  that 
trade,  or  that  the  decree  under  consideration  has  restrained  them 
from  prosecuting  it.  The  boats  of  the  appellant  were,  we  are 
told,  employed  in  the  transportation  of  passengers;  and  this  is  no 
part  of  that  commerce  which  Congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  subject  shows,  the 
power  of  Congress  has  been  universally  understood  in  America, 
to  comprehend  navigation,  it  is  a  very  persuasive,  if  not  a  con- 
clusive argument,  to  prove  that  the  construction  is  correct;  and, 
if  it  be  correct,  no  clear  distinction  is  perceived  between  the  power 
to  regulate  vessels  employed  in  transporting  men  for  hire,  and 
property  for  hire.  The  subject  is  transferred  to  Congress,  and 
no  exception  to  the  grant  can  be  admitted,  which  is  not  proved 
by  the  words  or  the  nature  of  the  thing.  A  coasting  vessel  em- 
ployed in  the  transportation  of  passengers,  is  as  much  a  portion 
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of  the  American  marine,  as  one  employed  in  the  transportation 
of  a  cargo;  and  no  reason  is  perceived  why  such  vessel  should  be 
withdraA\Ti  from  the  regulating  power  of  that  government,  which 
has  been  thought  best  fitted  for  the  purpose  generally.  The  pro- 
visions of  the  law  respecting  native  seamen,  and  respecting  owner- 
ship, are  as  applicable  to  vessels  carrying  men,  as  to  vessels 
carrying  manufactures;  and  no  reason  is  perceived  why  the  power 
over  the  subject  should  not  be  placed  in  the  same  hands.  The 
argument  urged  at  the  bar,  rests  on  the  foundation,  that  the  power 
of  Congress  does  not  extend  to  navigation,  as  a  branch  of  con- 
merce,  and  can  only  be  applied  to  that  subject  incidentally  and 
occasionally.  But  if  that  foundation  be  removed,  we  must  show 
some  plain,  intelligible  distinction,  supported  by  the  Constitu- 
tion, or  by  reason,  for  discriminating  between  the  power  of  Con- 
gress over  vessels  employed  in  navigating  the  same  seas.  We  can 
perceive  no  such  distinction. 

If  we  refer  to  the  Constitution,  the  inference  to  be  drawn  from 
it  is  rather  against  the  distinction.  The  section  which  restrains 
Congress  from  prohibiting  the  migration  or  importation  of  such 
persons  as  any  of  the  States  may  think  proper  to  admit,  until 
the  year  1808,  has  always  been  considered  as  an  exception  from 
the  power  to  regulate  conunerce>  and  certainly  seems  to  class 
migration  with  importation.  Migration  applies  as  appropriately 
to  voluntary,  as  importation  does  to  involuntary,  arrivals;  and, 
so  far  as  an  exception  from  a  power  proves  its  existence,  this  sec- 
tion proves  that  the  power  to  regulate  commerce  applies  equally 
to  the  regulation  of  vessels  employed  in  transporting  men,  who 
pass  from  place  to  place  voluntarily,  and  to  those  who  pass 
involuntaril3^ 

If  the  power  reside  in  Congress,  as  a  portion  of  the  general 
grant  to  regulate  commerce,  then  acts  applying  that  power  to 
vessels  generally,  must  be  construed  as  comprehending  all  vessels. 
If  none  appear  to  be  excluded  by  the  language  of  the  act,  none 
can  be  excluded  by  construction.  Vessels  have  always  been  em- 
ployed to  a  greater  or  less  extent  in  the  transportation  of  pas- 
sengers, and  have  never  been  supposed  to  be,  on  that  account, 
withdrawn  from  the  control  or  protection  of  Congress.  Packets 
which  ply  along  the  coast,  as  well  as  those  which  make  voyages 
between  Europe  and  America,  consider  the  transportation  of 
passengers  as  an  important  part  of  their  business.  Yet  it  has 
never  been  suspected  that  the  general  laws  of  navigation  did  not 
apply  to  them. 
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The  duty  act,  §§23  and  46,  contains  provisions  respecting  pas- 
sengers, and  shows,  that  vessels  which  transport  them,  have  the 
same  rights,  and  must  perform  the  same  duties,  with  other  vessels. 
They  are  governed  by  the  general  laws  of  navigation. 

In  the  progress  of  things,  this  seems  to  have  grown  into  a  par- 
ticular employment,  and  to  have  attracted  the  particular  atten- 
tion of  government.  Congress  was  no  longer  satisfied  with 
comprehending  vessels  engaged  specially  in  this  business,  within 
those  provisions  which  were  intended  for  vessels  generally;  and, 
on  March  2,  1819,  passed  "an  act  regulating  passenger  ships  and 
vessels."  This  wise  and  humane  law  provides  for  the  safety  and 
comfort  of  passengers,  and  for  the  communication  of  everything 
concerning  them  which  may  interest  the  government,  to  the  De- 
partment of  State,  but  makes  no  provision  concerning  the  entry 
of  the  vessel,  or  her  conduct  in  the  waters  of  the  United  States. 
This,  we  think,  shows  conclusively  the  sense  of  Congress  (if,  in- 
deed, any  evidence  to  that  point  could  be  required),  that  the 
pre-existing  regulations  comprehended  passenger  ships  among 
others;  and,  in  prescribing  the  same  duties,  the  legislature  must 
have  considered  them  as  possessing  the  same  rights. 

If,  then,  it  were  even  true,  that  the  Bellona  and  the  Stoudinger 
were  employed  exclusively  in  the  conveyance  of  passengers  be- 
tween New  York  and  New  Jersey,  it  would  not  follow  that  this 
occupation  did  not  constitute  a  part  of  the  coasting  trade  of  the 
United  States,  and  was  not  protected  by  the  license  annexed  to 
the  answer.  But  we  cannot  perceive  how  the  occupation  of  these 
vessels  can  be  drawn  into  question,  in  the  case  before  the  court. 
The  laws  of  New  York,  which  grant  the  exclusive  privilege  set 
up  by  the  respondent,  take  no  notice  of  the  employment  of  vessels, 
and  relate  only  to  the  principle  by  which  they  are  propelled.  .  .  . 
In  conformity  with  the  law,  is  the  bill  of  the  plaintiff  in  the  State 
court.  The  l)ill  does  not  complain  that  the  Bellona  and  the  Stou- 
dinger carry  passengers,  but  that  they  are  moved  by  steam.  This 
is  the  injury  of  which  he  complains,  and  is  the  sole  injury  against 
the  continuance  of  which  he  asks  relief.  The  bill  does  not  even 
allege,  specially,  that  those  vessels  were  employed  in  the  trans- 
portation of  passengers,  but  says,  generally,  that  they  were  em- 
ployed "in  the  transportation  of  passengers,  or  otherwise."  The 
answer  avers,  only,  that  they  were  employed  in  the  coasting  trade, 
and  insists  on  the  right  to  carry  on  any  trade  authorized  by  the 
license.  No  testimony  is  taken,  and  the  writ  of  injunction  and 
decree  restrain  these  licensed  vessels,  not  from  carrying  passen- 
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gers,  but  from  being  moved  through  the  waters  of  New  York  by- 
steam,  for  any  purpose  whatever. 

The  questions,  then,  whether  the  conveyance  of  passengers  be 
a  part  of  the  coasting  trade,  and  whether  a  vessel  can  be  protected 
in  that  occupation  by  a  coasting  hcense,  are  not,  and  cannot  be, 
raised  in  this  case.  The  real  and  sole  question  seems  to  be, 
whether  a  steam  machine,  in  actual  use,  deprives  a  vessel  of  the 
privileges  conferred  by  a  license. 

In  considering  this  question,  the  first  idea  which  presents 
itself,  is,  that  the  laws  of  Congress  for  the  regulation  of  commerce, 
do  not  look  to  the  principle  by  which  vessels  are  moved.  .  .  . 

As  this  decides  the  case,  it  is  unnecessary  to  enter  in  on  an  ex- 
amination of  that  part  of  the  Constitution  which  empowers  Con- 
gress to  promote  the  progress  of  science  and  the  useful  arts.  .  .  . 

Decree  .  .  .  reversed:  .  .  .  and  .  .  .  bill  .  .  .  hereby  dis- 
missed accordingly. 


BROWN  V.   MARYLAND. 
Supreme  Court  of  the  United  States.     1827. 
[12  Wheaton,  419.]  i 

Error  to  the  Court  of  Appeals  of  Maryland. 

Meredith,  for  plaintiffs  in  error;  and  Taney  and  Johnson, 
contra. 

Marshall,  C.  J.,  dehvered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court  of 
Appeals  of  Maryland,  affirming  a  judgment  of  the  City  Court 
of  Baltimore,  on  an  indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the  legislature  of  Mary- 
land. The  indictment  was  founded  on  the  second  section  of 
that  act,  which  is  in  these  words:  "And  be  it  enacted,  that  all 
importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares, 
or  merchandise,  by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey  and  other  distilled  spirituous  liquors,  etc.,  and  other 
persons  selhng  the  same  by  wholesale,  bale  or  package,  hogshead, 
barrel,  or  tierce,  shall,  before  they  are  authorized  to  sell,  take  out 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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a  license,  as  by  the  original  act  is  directed,  for  which  they  shall 
pay  fifty  dollars;  and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  shall  be  subject  to  the  same  penalties  and  forfeitures  as 
are  prescribed  by  the  original  act  to  which  this  is  a  supplement." 
The  indictment  charges  the  plaintiffs  in  error  with  having  imported 
and  sold  one  package  of  foreign  dry  goods  without  having  license 
to  do  so.  A  judgment  was  rendered  against  them  on  demurrer 
for  the  penalty  which  the  act  prescribes  for  the  offence;  and 
that  judgment  is  now  before  this  court. 

The  cause  depends  entirely  on  the  question,  whether  the  legis- 
lature of  a  State  can  constitutionally  require  the  importer  of 
foreign  articles  to  take  out  a  license  from  the  State,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so  imported. 

It  has  been  truly  said,  that  the  presumption  is  in  favor  of  every 
legislative  act,  and  that  the  whole  burden  of  proof  lies  on  him 
who  denies  its  constitutionahty.  The  plaintiffs  in  error  take 
the  burden  upon  themselves,  and  insist  that  the  act  under  con- 
sideration is  repugnant  to  two  provisions  in  the  Constitution  of 
the  United  States. 

1.  To  that  which  declares  that  "no  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts,  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

2.  To  that  which  declares  that  Congress  shall  have  power  "to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  upon 
States  "to  lay  any  imposts  or  duties  on  imports  or  exports." 
The  counsel  for  the  State  of  Maryland  would  confine  this  pro- 
hibition to  laws  imposing  duties  on  the  act  of  importation  or  ex- 
portation. The  counsel  for  the  plaintiffs  in  error  give  them  a 
much  wider  scope. 

In  performing  the  deUcate  and  important  duty  of  construing 
clauses  in  the  Constitution  of  our  country,  which  involve  con- 
flicting powers  of  the  government  of  the  Union,  and  of  the  respec- 
tive States,  it  is  proper  to  take  a  view  of  the  hteral  meaning  of 
the  words  to  be  expounded,  of  their  connection  with  other  words, 
and  of  the  general  objects  to  be  accomplished  by  the  prohibitory 
clause,  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words  "imposts,  or  duties 
on  imports  or  exports"  ? 

An  impost,  or  duty  on  imports,  is  a  custom  or  a  tax  levied 


888     commerce:   decisions  before  close  of  civil  war. 

on  articles  brought  into  a  country,  and  is  most  usually  secured 
before  the  importer  is  allowed  to  exercise  his  rights  of  ownership 
over  them,  because  evasions  of  the  law  can  be  prevented  more 
certainly  by  executing  it  while  the  articles  are  in  its  custody.  It 
would  not,  however,  be  less  an  impost  or  duty  on  the  articles,  if 
it  were  to  be  levied  on  them  after  they  were  landed.  The  policy 
and  consequent  practice  of  levying  or  securing  the  duty  before, 
or  on  entering  the  port,  does  not  Hmit  the  power  to  that  state  of 
things,  nor,  consequently,  the  prohibition,  unless  the  true  meaning 
of  the  clause  so  confines  it.  What,  then,  are  "imports"?  The 
lexicons  inform  us,  they  are  "things  imported."  If  we  appeal 
to  usage  for  the  meaning  of  the  word,  we  shall  receive  the  same 
answer.  They  are  the  articles  themselves  which  are  brought 
into  the  country.  "A  duty  on  imports,"  then,  is  not  merely 
a  duty  on  the  act  of  importation,  but  is  a  duty  on  the  thing 
imported.  It  is  not,  taken  in  its  literal  sense,  confined  to  a  duty 
levied  while  the  article  is  entering  the  country,  but  extends  to 
a  duty  levied  after  it  has  entered  the  country.  The  succeeding 
words  of  the  sentence  which  hmit  the  proliibition,  show  the  extent 
in  which  it  was  understood.  The  hmitation  is,  "except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws."  Now, 
the  inspection  laws,  so  far  as  they  act  upon  articles  for  exporta- 
tion, are  generally  executed  on  land,  before  the  article  is  put  on 
board  the  vessel;  so  far  as  they  act  upon  importations  they  are 
generally  executed  upon  articles  which  are  landed.  The  tax 
or  duty  of  inspection,  then,  is  a  tax  which  is  frequently,  if  not 
always  paid  for  service  performed  on  land,  while  the  article  is 
in  the  bosom  of  the  country.  Yet  this  tax  is  an  exception  to  the 
prohibition  on  the  States  to  lay  duties  on  imports  or  exports. 
The  exception  was  made  because  the  tax  would  otherwise  have 
been  within  the  prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the 
exception  of  a  particular  thing  from  general  words,  proves  that, 
in  the  opinion  of  the  lawgiver,  the  thing  excepted  would  be  within 
the  general  clause  had  the  exception  not  been  made,  we  know 
no  reason  why  this  general  rule  should  not  be  as  appHcable  to 
the  Constitution  as  to  other  instruments.  If  it  be  applicable, 
then  this  exception  in  favor  of  duties  for  the  support  of  inspec- 
tion laws,  goes  far  in  proving  that  the  framers  of  the  Constitution 
classed  taxes  of  a  similar  character  with  those  imposed  for  the 
purposes  of  inspection,  with  duties  on  imports  and  exports,  and 
supposed  them  to  be  prohibited. 
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If  we  quit  this  narrow  view  of  the  subject,  and  passing  from  the 
literal  interpretation  of  the  words,  look  to  the  objects  of  the  pro- 
hibition, we  find  no  reason  for  withdrawing  the  act  under  consid- 
eration from  its  operation. 

From  the  vast  inequahty  between  the  different  States  of  the  con- 
federacy, as  to  commercial  advantages,  few  subjects  were  viewed 
with  deeper  interest,  or  excited  more  irritation,  than  the  manner 
in  which  the  several  States  exercised,  or  seemed  disposed  to  exer- 
cise, the  power  of  laying  duties  on  imports.  From  motives  which 
were  deemed  sufficient  by  the  statesmen  of  that  day,  the  general 
power  of  taxation,  indispensably  necessary  as  it  was,  and  jealous 
as  the  States  were  of  any  encroachment  on  it,  was  so  far  abridged 
as  to  forbid  them  to  touch  imports  or  exports,  with  the  single  ex- 
ception which  has  been  noticed.  Why  are  they  restrained  from 
imposing  these  duties?  Plainly,  because,  in  the  general  opinion, 
the  interest  of  all  would  be  best  promoted  by  placing  that  whole 
subject  under  the  control  of  Congress.  Whether  the  prohibition 
to  "lay  imposts,  or  duties  on  imports  or  exports,"  proceeded  from 
an  apprehension  that  the  power  might  be  so  exercised  as  to 
disturb  that  equahty  among  the  States  which  was  generally  ad- 
vantageous, or  that  harmony  between  them  which  it  was  desir- 
able to  preserve,  or  to  maintain  unimpaired  our  commercial 
connections  with  foreign  nations,  or  to  confer  this  source  of  revenue 
on  the  government  of  the  Union,  or  whatever  other  motive  might 
have  induced  the  prohibition,  it  is  plain,  that  the  object  would 
be  as  completely  defeated  by  a  power  to  tax  the  article  in  the 
hands  of  the  importer  the  instant  it  was  landed,  as  by  a  power 
to  tax  it  while  entering  the  port.  There  is  no  difference,  in 
effect,  between  a  power  to  prohibit  the  sale  of  an  article,  and  a 
power  to  prohibit  its  introduction  into  the  country.  The  one 
would  be  a  necessary  consequence  of  the  other.  No  goods  would 
be  imported  if  none  could  be  sold.  No  object  of  any  description 
can  be  accomphshed  by  laying  a  duty  on  importation,  which  may 
not  be  accomplished  with  equal  certainty  by  laying  a  duty  on 
the  thing  imported  in  the  hands  of  the  importer.  It  is  obvious, 
that  the  same  power  which  imposes  a  light  duty,  can  impose  a 
very  heavy  one,  one  which  amounts  to  a  prohibition.  Questions 
of  power,  do  not  depend  on  the  degree  to  which  it  may  be  exer- 
cised. If  it  may  be  exercised  at  all,  it  must  be  exercised  at  the  will 
of  those  in  whose  hands  it  is  placed.  If  the  tax  may  be  levied  in 
this  form  by  a  State,  it  may  be  levied  to  an  extent  which  will 
defeat  the  revenue  by  impost,  so  far  as  it  is  drawn  from  importa- 
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tions  into  the  particular  State.  We  are  told,  that  such  wild  and 
irrational  abuse  of  power  is  not  to  be  apprehended,  and  is  not  to 
be  taken  into  view  when  discussing  its  existence.  All  power  may 
be  abused;  and  if  the  fear  of  its  abuse  is  to  constitute  an  argu- 
ment against  its  existence,  it  might  be  urged  against  the  exist- 
ence of  that  which  is  universally  acknowledged,  and  which  is 
indispensable  to  the  general  safety.  The  States  will  never  be  so 
mad  as  to  destroy  their  own  commerce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  propositions.  We  do  not 
suppose  any  State  would  act  so  unwisely.  But  we  do  not  place 
the  question  on  that  ground. 

These  arguments  apply  with  precisely  the  same  force  against 
the  whole  prohibition.  It  might,  with  the  same  reason  be  said, 
that  no  State  would  be  so  blind  to  its  own  interests  as  to  lay  du- 
ties on  importation  which  would  either  prohibit  or  diminish  its 
trade.  Yet  the  framers  of  our  Constitution  have  thought  this 
a  power  which  no  State  ought  to  exercise.  Conceding,  to  the 
full  extent  which  is  required,  that  every  State  would,  in  its  legis- 
lation on  this  subject,  provide  judiciously  for  its  own  interests, 
it  cannot  be  conceded,  that  each  would  respect  the  interests  of 
others.  A  duty  on  imports  is  a  tax  on  the  article  which  is  paid  by 
the  consumer.  The  great  importing  States  would  thus  levy  a 
tax  on  the  non-importing  States,  which  would  not  be  less  a  tax 
because  their  interest  would  afford  ample  security  against  its  ever 
being  so  heavy  as  to  expel  commerce  from  their  ports.  This  would 
necessarily  produce  countervailing  measures  on  the  part  of  those 
States  whose  situation  was  less  favorable  to  importation.  For 
this,  among  other  reasons,  the  whole  power  of  laying  duties  on 
imports  was,  with  a  single  and  slight  exception,  taken  from  the 
States.  When  we  are  inquiring  whether  a  particular  act  is  within 
this  prohibition,  the  question  is  not,  whether  the  State  may  so 
legislate  as  to  hurt  itself,  but  whether  the  act  is  within  the  words 
and  mischief  of  the  prohibitory  clause.  It  has  already  been 
shown,  that  a  tax  on  the  article  in  the  hands  of  the  importer,  is 
within  its  words;  and  we  think  it  too  clear  for  controversy,  that 
the  same  tax  is  within  its  mischief.  We  think  it  unquestionable, 
that  such  a  tax  has  precisely  the  same  tendency  to  enhance  the 
price  of  the  article,  as  if  imposed  upon  it  while  entering  the  port. 

The  counsel  for  the  State  of  Maryland,  insist,  with  great  reason, 
that  if  the  words  of  the  prohibition  be  taken  in  their  utmost 
latitude,  they  will  abridge  the  power  of  taxation,  which  all  admit 
to  be  essential  to  the  States,  to  an  extent  which  has  never  yet  been 
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suspected,  and  will  deprive  them  of  resources  which  are  necessary 
to  supply  revenue,  and  which  they  have  heretofore  been  admitted 
to  possess.  These  words  must,  therefore,  be  construed  with 
some  limitation;  and,  if  this  be  admitted,  they  insist,  that  enter- 
ing the  country  is  the  point  of  time  when  the  prohibition  ceases, 
and  the  power  of  the  State  to  tax  commences. 

It  may  be  conceded,  that  the  words  of  the  prohibition  ought 
not  to  be  pressed  to  their  utmost  extent;  that  in  our  complex 
system,  the  object  of  the  powers  conferred  on  the  government  of 
the  Union,  and  the  nature  of  the  often  conflicting  powers  which 
remain  in  the  States,  must  always  be  taken  into  view,  and  may 
aid  in  expounding  the  words  of  any  particular  clause.  But,  while 
we  admit  that  sound  principles  of  construction  ought  to  restrain 
all  courts  from  carrying  the  words  of  prohibition  beyond  the 
object  the  Constitution  is  intended  to  secure;  that  there  must 
be  a  point  of  time  when  the  prohibition  ceases,  and  the  power  of 
the  State  to  tax  commences;  we  caimot  admit  that  this  point 
of  time  is  the  instant  that  the  articles  enter  the  country.  It 
is,  we  think,  obvious,  that  this  construction  would  defeat  the 
prohibition. 

The  constitutional  prohibition  on  the  States  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel 
an  interest  in  preserving,  may  certainly  come  in  conflict  with  their 
acknowledged  power  to  tax  persons  and  property  within  their 
territory.  The  power,  and  the  restriction  on  it,  though  quite 
distinguishable  when  they  do  not  approach  each  other  may  yet, 
like  the  intervening  colors  between  white  and  black,  approach  so 
nearly  as  to  perplex  the  understanding,  as  colors  perplex  the  vision 
in  marking  the  distinction  between  them.  Yet  the  distinction 
exists,  and  must  be  marked  as  the  cases  arise.  Till  they  do  arise, 
it  might  be  premature  to  state  any  rule  as  being  universal  in  its 
application.  It  is  sufficient  for  the  present  to  say,  generally, 
that  when  the  importer  has  so  acted  upon  the  thing  imported,  that 
it  has  become  incorporated  and  mixed  up  with  the  mass  of  prop- 
erty in  the  country,  it  has,  perhaps,  lost  its  distinctive  character 
as  an  import,  and  has  become  subject  to  the  taxing  power  of  the 
State;  but  while  remaining  the  property  of  the  importer,  in  his 
warehouse,  in  the  original  form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the 
prohibition  in  the  Constitution. 

T\u-  counsel  for  the  i)laintiffs  in  error  contend,  that  the  importer 
purchases,  by  payment  of  the  duty  to  the  United  States,  a  right 
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to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into  the  coun- 
try; and  certainly  the  argument  is  supported  by  strong  reason, 
as  well  as  by  the  practice  of  nations,  including  our  own.  The 
object  of  importation  is  sale;  it  constitutes  the  motive  for  pay- 
ing the  duties;  and  if  the  United  States  possess  the  power  of  con- 
ferring the  right  to  sell,  as  the  consideration  for  which  the  duty 
is  paid,  every  principle  of  fair  dealing  requires  that  they  should 
be  understood  to  confer  it.  The  practice  of  the  most  commercial 
nations  conforms  to  this  idea.  Duties,  according  to  that  prac- 
tice, are  charged  on  those  articles  only  which  are  intended  for 
sale  or  consumption  in  the  country.  Thus,  sea  stores,  goods  im- 
ported and  re-exported  in  the  same  vessel,  goods  landed  and 
carried  over  land  for  the  purpose  of  being  re-exported  from  some 
other  port,  goods  forced  in  by  stress  of  weather,  and  landed,  but 
not  for  sale,  are  exempted  from  the  payment  of  duties.  The  whole 
course  of  legislation  on  the  subject  shows,  that,  in  the  opinion 
of  the  legislature,  the  right  to  sell  is  connected  with  the  payment 
of  duties. 

The  counsel  for  the  defendant  in  error  have  endeavored  to 
illustrate  their  proposition,  that  the  constitutional  prohibition 
ceases  the  instant  the  goods  enter  the  country,  by  an  array  of 
the  consequences  which  they  suppose  must  follow  the  denial  of 
it.  If  the  importer  acquires  the  right  to  sell  by  the  payment  of 
duties,  he  may,  they  say,  exert  that  right  when,  where,  and  as  he 
pleases,  and  the  State  cannot  regulate  it.  He  may  sell  by  retail, 
at  auction,  or  as  an  itinerant  peddler.  He  may  introduce  articles, 
as  gunpowder,  which  endanger  a  city,  into  the  midst  of  its  popu- 
lation; he  may  introduce  articles  which  endanger  the  public 
health,  and  the  power  of  self-preservation  is  denied.  An  im- 
porter may  bring  in  goods,  as  plate,  for  his  own  use,  and  thus 
retain  much  valuable  property  exempt  from  taxation. 

These  objections  to  the  principle,  if  well  founded,  would  certainly 
be  entitled  to  serious  consideration.  But,  we  think,  they  will 
be  found,  on  examination,  not  to  belong  necessarily  to  the  prin- 
ciple, and,  consequently,  not  to  prove,  that  it  may  not  be  resorted 
to  with  safety  as  a  criterion  by  which  to  measure  the  extent  of 
the  prohibition. 

This  indictment  is  against  the  importer,  for  selling  a  package 
of  dry  goods  in  the  form  in  which  it  was  imported,  without  a 
license.  This  state  of  things  is  changed  if  he  sells  them,  or 
otherwise  mixes  them  with  the  general  property  of  the  State, 
by  breaking  up  his   packages,  and  traveling  with  them  as  an 
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itinerant  peddler.  In  the  first  case,  the  tax  intercepts  the  im- 
port, as  an  import,  in  its  way  to  become  incorporated  with 
the  general  mass  of  property,  and  denies  it  the  privilege  of 
becoming  so  incorporated  until  it  shall  have  contributed  to  the 
revenue  of  the  State.  It  denies  to  the  importer  the  right  of  using 
the  privilege  which  he  has  purchased  from  the  United  States, 
until  he  shall  have  also  purchased  it  from  the  State.  In  the  last 
cases,  the  tax  finds  the  article  already  incorporated  with  the  mass 
of  property  by  the  act  of  the  importer.  He  has  used  the  privi- 
lege he  had  purchased,  and  has  himself  mixed  them  up  with  the 
common  mass,  and  the  law  may  treat  them  as  it  finds  them. 
The  same  observations  apply  to  plate,  or  other  furniture  used  by 
the  importer. 

So,  if  he  sells  by  auction.  Auctioneers  are  persons  licensed 
by  the  State,  and  if  the  importer  chooses  to  employ  them,  he 
can  as  little  object  to  paying  for  this  service,  as  for  any  other 
for  which  he  may  apply  to  an  officer  of  the  State.  The  right  of 
sale  may  very  well  be  annexed  to  importation,  without  annexing 
to  it,  also,  the  privilege  of  using  the  officers  licensed  by  the  State 
to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch  of 
the  police  power,  which  unquestionably  remains,  and  ought  to 
remain,  with  the  States.  If  the  possessor  stores  it  himself  out 
of  town,  the  removal  cannot  be  a  duty  on  imports,  because  it 
contributes  nothing  to  the  revenue.  If  he  prefers  placing  it  in 
a  public  magazine,  it  is  because  he  stores  it  there,  in  his  own 
opinion,  more  advantageously  than  elsewhere.  We  are  not  sure 
that  this  may  not  be  classed  among  inspection  laws.  The  re- 
moval or  destruction  of  infectious  or  unsound  articles  is,  un- 
doubtedly, an  exercise  of  that  power,  and  forms  an  express 
exception  to  the  prohibition  we  are  considering.  Indeed,  the 
laws  of  the  United  States  expressly  sanction  the  health  laws  of 
a  State. 

The  principle,  then,  for  which  the  plaintiffs  in  error  contend, 
that  the  importer  acquires  a  right,  not  only  to  bring  the  articles 
into  the  country,  but  to  mix  them  with  the  common  mass  of  prop- 
erty, does  not  interfere  with  the  necessary  power  of  taxation  which 
is  acknowledged  to  reside  in  the  States,  to  that  dangerous  extent 
which  the  counsel  for  the  defendants  in  error  seem  to  apprehend. 
It  carries  the  prohibition  in  the  Ojnstitution  no  farther  than 
to  prevent  the  States  from  doing  that  which  it  was  the  great  ob- 
ject of  the  Constitution  to  prevent. 
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But  if  it  should  be  proved,  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  Constitution,  it  is  still  argued,  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  State, 
it  is  said,  may  tax  occupations  and  this  is  nothing  more. 

It  is  impossible  to  conceal  from  ourselves,  that  this  is  varying 
the  form,  without  varying  the  substance.  It  is  treating  a  pro- 
hibition which  is  general,  as  if  it  were  confined  to  a  particular 
mode  of  doing  the  forbidden  thing.  All  must  perceive,  that  a 
tax  on  the  sale  of  an  article,  imported  only  for  sale,  is  a  tax  on 
the  article  itself.  It  is  true,  the  State  may  tax  occupations 
generally,  but  this  tax  must  be  paid  by  those  who  employ  the 
individual,  or  is  a  tax  on  his  business.  The  lawyer,  the  physician, 
or  the  mechanic,  must  either  charge  more  on  the  article  in  which 
he  deals,  or  the  thing  itself  is  taxed  through  his  person.  This 
the  State  has  a  right  to  do,  because  no  constitutional  prohibition 
extends  to  it.  So,  a  tax  on  the  occupation  of  an  importer  is,  in 
like  manner,  a  tax  on  importation.  It  must  add  to  the  price  of 
the  article,  and  be  paid  by  the  consumer,  or  by  the  importer 
himself,  in  like  manner  as  a  direct  duty  on  the  article  itself  would 
be  made.  This  the  State  has  not  a  right  to  do,  because  it  is  pro- 
hibited by  the  Constitution. 

In  support  of  the  argument,  that  the  prohibition  ceases  the 
instant  the  goods  are  brought  into  the  country,  a  comparison 
has  been  drawn  between  the  opposite  words  export  and  import. 
As,  to  export,  it  is  said,  means  only  to  carry  goods  out  of  the 
country;  so,  to  import,  means  only  to  bring  them  into  it.  But, 
suppose  we  extend  this  comparison  to  the  two  prohibitions.  The 
States  are  forbidden  to  lay  a  duty  on  exports,  and  the  United 
States  are  forbidden  to  lay  a  tax  or  duty  on  articles  exported  from 
any  State.  There  is  some  diversity  in  language,  but  none  is  per- 
ceivable in  the  act  which  is  prohibited.  The  United  States  have 
the  same  right  to  tax  occupations  which  is  possessed  by  the  States. 
Now,  suppose  the  United  States  should  require  every  exporter 
to  take  out  a  license,  for  which  he  should  pay  such  tax  as  Con- 
gress might  think  proper  to  impose;  would  government  be  per- 
mitted to  shield  itself  from  the  just  censure  to  which  this  attempt 
to  evade  the  prohibitions  of  the  Constitution  would  expose  it,  by 
saying,  that  this  was  a  tax  on  the  person,  not  on  the  article,  and 
that  the  legislature  had  a  right  to  tax  occupations?  Or,  suppose 
revenue  cutters  were  to  be  stationed  off  the  coast  for  the  purpose  of 
levying  a  duty  on  all  merchandise  found  in  vessels  which  were 
leaving  the  United  States  for  foreign  countries;   would  it   be 
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received  as  an  excuse  for  this  outrage,  were  the  government  to 
say  that  exportation  meant  no  more  than  carrying  goods  out  of 
the  country,  and  as  the  prohibition  to  lay  a  tax  on  imports,  or 
things  imported,  ceased  the  instant  they  were  brought  into  the 
country,  so  the  prohibition  to  tax  articles  exported  ceased  when 
they  were  carried  out  of  the  country? 

We  think,  then,  that  the  act  under  which  the  plaintiffs  in  error 
were  indicted,  is  repugnant  to  that  article  of  the  Constitution 
which  declares,  that  "no  State  shall  lay  any  impost  or  duties  on 
imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  Constitution 
which  empowers  "Congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian 
tribes"  ? 

The  oppressed  and  degraded  state  of  commerce  previous  to  the 
adoption  of  the  Constitution  can  scarcely  be  forgotten.  It  was 
regulated  by  foreign  nations  with  a  single  view  to  their  own  in- 
terests; and  our  disunited  efforts  to  counteract  their  restrictions 
were  rendered  impotent  by  want  of  combination.  Congress, 
indeed,  possessed  the  power  of  making  treaties;  but  the  inability 
of  the  Federal  government  to  enforce  them  had  become  so  appar- 
ent as  to  render  that  power  in  a  great  degree  useless.  Those  who 
felt  the  injury  arising  from  this  state  of  things,  and  those  who 
were  capable  of  estimating  the  influence  of  commerce  on  the  pros- 
perity of  nations,  perceived  the  necessity  of  giving  the  control 
over  this  important  subject  to  a  single  government.  It  may  be 
doubted  whether  any  of  the  evils  proceeding  from  the  feebleness 
of  the  Federal  govermnent,  contributed  more  to  that  great  revolu- 
tion which  introduced  the  present  system,  than  the  deep  and 
general  conviction,  that  commerce  ought  to  be  regulated  by  Con- 
gress. It  is  not,  therefore,  matter  of  surprise,  that  the  grant 
should  be  as  extensive  as  the  mischief,  and  should  comprehend 
all  foreign  commerce,  and  all  commerce  among  the  States.  To 
construe  the  power  so  as  to  impair  its  efficacy,  would  tend  to 
defeat  an  object,  in  the  attainment  of  which  the  American  public 
took,  and  justly  took,  that  strong  interest  which  arose  from  a  full 
conviction  of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States? 

This  question  was  considered  in  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  Rep.  1,  in  which  it  was  declared  to  be  complete  in  itself, 
and  to  acknowledge  no  limitations  other  than  are  prescribed  by  the 
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Constitution.  The  power  is  co-extensive  with  the  subject  on  which 
it  acts,  and  cannot  be  stopped  at  the  external  boundary  of  a 
State,  but  must  enter  its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually  before 
our  eyes,  and  was,  we  think,  demonstrated,  if  they  could  require 
demonstration,  in  the  case  already  mentioned. 

If  this  power  reaches  the  interior  of  a  State,  and  may  be  there 
exercised,  it  must  be  capable  of  authorizing  the  sale  of  those  arti- 
cles which  it  introduces.'  Commerce  is  intercourse:  one  of  its 
most  ordinary  ingredients  is  traffic.  It  is  inconceivable,  that  the 
power  to  authorize  this  traffic,  when  given  in  the  most  compre- 
hensive terms,  with  the  intent  that  its  efficacy  should  be  complete, 
should  cease  at  the  point  when  its  continuance  is  indispensable 
to  its  value.  To  what  purpose  should  the  power  to  allow  importa- 
tion be  given,  unaccompanied  with  the  power  to  authorize  a 
sale  of  the  thing  imported?  Sale  is  the  object  of  importation,  and 
is  an  essential  ingredient  of  that  intercourse,  of  which  importa- 
tion constitutes  a  part.  It  is  as  essential  an  ingredient,  as  indis- 
pensable to  the  existence  of  the  entire  thing,  then,  as  importation 
itself.  It  must  be  considered  as  a  component  part  of  the  power 
to  regulate  commerce.  Congress  has  a  right,  not  only  to  authorize 
importation,  but  to  authorize  the  importer  to  sell. 

If  this  be  admitted,  and  we  think  it  cannot  be  denied,  what  can 
be  the  meaning  of  an  act  of  Congress  which  authorizes  importa- 
tion, and  offers  the  privilege  for  sale  at  a  fixed  price  to  every 
person  who  chooses  to  become  a  purchaser?  How  is  it  to  be 
construed,  if  an  intent  to  deal  honestly  and  fairly,  an  intent  as  wise 
as  it  is  moral,  is  to  enter  into  the  construction?  What  can  be 
the  use  of  the  contract,  what  does  the  importer  purchase,  if  he 
does  not  purchase  the  privilege  to  sell? 

What  would  be  the  language  of  a  foreign  government,  which 
should  be  informed  that  its  merchants,  after  importing  according 
to  law,  were  forbidden  to  sell  the  merchandise  imported?  What 
answer  would  the  United  States  give  to  the  complaints  and  just 
reproaches  to  which  such  an  extraordinary  circumstance  would 
expose  them?  No  apology  could  be  received,  or  even  offered. 
Such  a  state  of  things  would  break  up  commerce.  It  will  not 
meet  this  argument,  to  say,  that  this  state  of  things  will  never 
be  produced;  that  the  good  sense  of  the  States  is  a  sufficient 
security  against  it.  The  Constitution  has  not  confided  this  sub- 
ject to  that  good  sense.     It  is  placed  elsewhere.     The  question 
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is,  where  does  the  power  reside?  not,  how  far  will  it  be  probably 
abused?  The  power  claimed  by  the  State  is,  in  its  nature,  in 
conflict  wdth  that  given  to  Congress;  and  the  greater  or  less 
extent  in  which  it  may  be  exercised  does  not  enter  into  the  in- 
quirj^  concerning  its  existence. 

We  think,  then,  that  if  the  power  to  authorize  a  sale  exists  in 
Congress,  the  conclusion  that  the  right  to  sell  is  connected  with 
the  law  permitting  importation,  as  an  inseparable  incident,  is 
inevitable. 

If  the  principles  we  have  stated  be  correct,  the  result  to  which 
they  conduct  us  cannot  be  mistaken.  Any  penalty,  inflicted  on 
the  importer  for  selling  the  article  in  his  character  of  im- 
porter, must  be  in  opposition  to  the  act  of  Congress  which 
authorizes  importation.  Any  charge  on  the  introduction  and 
incorporation  of  the  articles  into  and  with  the  mass  of  property 
in  the  country,  must  be  hostile  to  the  power  given  to  Congress  to 
regulate  commerce,  since  an  essential  part  of  that  regulation,  and 
principal  object  of  it,  is  to  prescribe  the  regular  means  for  accom- 
plishing that  introduction  and  incorporation. 

The  distinction  between  a  tax  on  the  thing  imported,  and  on 
the  person  of  the  importer,  can  have  no  influence  on  this  part  of 
the  subject.  It  is  too  obvious  for  controversy,  that  they  interfere 
equall}'  with  the  power  to  regulate  commerce. 

It  has  been  contended,  that  this  construction  of  the  power  to 
regulate  commerce,  as  was  contended  in  construing  the  prohibi- 
tion to  lay  duties  on  imports,  would  abridge  the  acknowledged 
power  of  a  State  to  tax  its  own  citizens,  or  their  property  within 
its  territory. 

We  admit  this  power  to  be  sacred;  but  cannot  admit  that  it 
may  be  used  so  as  to  obstruct  the  free  course  of  a  power  given  to 
Congress.  We  cannot  admit,  that  it  may  be  used  so  as  to  obstruct 
or  defeat  the  power  to  regulate  commerce.  It  has  been  observed, 
that  the  powers  remaining  with  the  States  may  be  so  exercised 
as  to  come  in  conflict  with  those  vested  in  Congress.  When  this 
happens,  that  which  is  not  supreme  must  yield  to  that  which  is 
supreme.  This  great  and  universal  truth  is  inseparable  from  the 
nature  of  things,  and  the  Constitution  has  applied  it  to  the  often 
interfering  powers  of  the  general  and  State  governments,  as  a  vital 
principle  of  perpetual  operation.  It  results,  necessarily,  from  this 
principle,  that  the  taxing  power  of  the  States  must  have  some 
limits.  It  cannot  reach  and  restrain  the  action  of  the  National 
government  within  its  proper  sphere.     It  cannot  reach  the  ad- 
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ministration  of  justice  in  the  courts  of  the  Union,  or  the  collec- 
tion of  the  taxes  of  the  United  States,  or  restrain  the  operation  of 
any  law  which  Congress  may  constitutionally  pass.  It  cannot 
interfere  with  any  regulation  of  commerce.  If  the  States  may  tax 
all  persons  and  property  found  on  their  territory,  what  shall  re- 
strain them  from  taxing  goods  in  their  transit  through  the  State 
from  one  port  to  another,  for  the  purpose  of  re-exportation? 
The  laws  of  trade  authorize  this  operation,  and  general  convenience 
requires  it.  Or  what  should  restrain  a  State  from  taxing  any 
article  passing  through  it  from  one  State  to  another,  for  the  pur- 
pose of  traffic?  or  from  taxing  the  transportation  of  articles  passing 
from  the  State  itself  to  another  State,  for  commercial  purposes? 
These  cases  are  all  within  the  sovereign  power  of  taxation,  but 
would  obviously  derange  the  measures  of  Congress  to  regulate 
commerce,  and  affect  materially  the  purpose  for  which  that 
power  was  given.  We  deem  it  unnecessary  to  press  this  argument 
farther,  or  to  give  additional  illustrations  of  it,  because  the  sub- 
ject was  taken  up,  and  considered  with  great  attention  in 
M'Culloch  V.  The  State  of  Maryland,  4  Wheat.  Rep.  316,  the 
decision  in  which  case  is,  we  think,  entirely  applicable  to  this. 

It  may  be  proper  to  add,  that  we  suppose  the  principles  laid 
down  in  this  case,  to  apply  equally  to  importations  from  a  sister 
State.  We  do  not  mean  to  give  any  opinion  on  a  tax  discriminat- 
ing between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  judgment  of  the  Court  of  Appeals 
of  the  State  of  Maryland,  in  affirming  the  judgment  of  the  Balti- 
more City  Court,  because  the  act  of  the  legislature  of  Maryland 
imposing  the  penalty  for  which  the  said  judgment  is  rendered, 
is  repugnant  to  the  Constitution  of  the  United  States,  and,  conse- 
quently, void.  The  judgment  is  to  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  to  enter  judgment  in 
favor  of  the  appellants.  .  .  } 

Thompson,  J.,  dissenting.  .  .  . 

»  Compare  Waring  v.  Mayor,  8  Wall.  110  (1869).  — Ed. 
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Supreme  Court  of  the  United  States.     1829. 

[2  Peters,  245. H 

Error  to  the  Court  of  Errors  and  Appeals  of  Delaware. 

A  Delaware  statute  incorporated  the  Blackbird  Creek  Marsh 
Company,  owner  of  marshes  and  low  ground  in  Delaware  on  both 
sides  of  Blackbird  Creek,  and  authorized  it  to  make  a  dam  across 
the  creek.  The  company  built  the  dam  and  brought  an  action 
of  trespass  against  the  owners  of  a  sloop,  which  was  licensed  and 
enrolled  under  the  navigation  laws  of  the  United  States,  for 
breaking  the  dam  so  erected.  One  of  the  pleas  was  that  the  place 
of  the  supposed  trespass  was  part  of  Blackbird  Creek,  a  public 
and  common  navigable  creek,  in  the  nature  of  a  highway,  in 
which  the  tides  have  always  flowed,  and  that  the  company's  dam 
wrongfully  obstructed  it  so  that  the  sloop  could  not  pass,  and 
that  the  dam  was  broken  in  order  to  remove  the  obstruction.  On 
demurrer,  the  State  court  gave  judgment  for  the  company;  and 
this  judgment  was  ultimately  affirmed  in  the  Court  of  Appeals. 

Coxe,  for  plaintiff  in  error;  and  Wirt,  Attorney  General,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  jurisdiction  of  the  court  being  established,  the  more  doubt- 
ful question  is  to  be  considered,  whether  the  act  incorporating 
the  Blackbird  Creek  Marsh  Company  is  repugnant  to  the  Con- 
stitution, so  far  as  it  authorizes  a  dam  across  the  creek.  The 
plea  states  the  creek  to  be  navigable,  in  the  nature  of  a  highway, 
through  which  the  tide  ebbs  and  flows. 

The  act  of  assembly  by  which  the  plaintiffs  were  authorized 
to  construct  their  dam,  shows  plainly  that  this  is  one  of  those 
many  creeks,  passing  through  a  deep  level  marsh  adjoining  the 
Delaware,  up  which  the  tide  flows  for  some  distance.  The  value 
of  the  property  on  its  banks  must  be  enhanced  by  excluding  the 
water  from  the  marsh,  and  the  health  of  the  inhabitants  prob- 
ably improved.  Measures  calculated  to  produce  these  objects, 
provided  they  do  not  come  into  collision  with  the  powers  of  the 
general  government,  are  undoubtedly  within  those  which  are  re- 
served to  the  States.  But  the  measure  authorized  by  this  act 
stops  a  navigable  creek,  and  must  be  supposed  to  abridge  the 
rights  of  those  who  have  been  accustomed  to  use  it.     But  this 

'  The  reporter's  statciricnt  h:i.s  not  been  reprinted.  —  Ed. 
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abridgment,  unless  it  comes  in  conflict  with  the  Constitution  or 
a  law  of  the  United  States,  is  an  affair  between  the  government 
of  Delaware  and  its  citizens,  of  which  this  court  can  take  no 
cognizance. 

The  counsel  for  the  plaintiffs  in  error  insist  that  it  comes  in 
conflict  with  the  power  of  the  United  States  "to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States." 

If  Congress  had  passed  any  act  which  bore  upon  the  case;  any 
act  in  execution  of  the  power  to  regulate  commerce,  the  object 
of  which  was  to  control  State  legislation  over  those  small  navi- 
gable creeks  into  which  the  tide  flows,  and  which  abound  through- 
out the  lower  country  of  the  middle  and  southern  States;  we  should 
feel  not  much  difficulty  in  saying  that  a  State  law  coming  in  con- 
flict with  such  act  would  be  void.  But  Congress  has  passed  no 
such  act.  The  repugnancy  of  the  law  of  Delaware  to  the  Con- 
stitution is  placed  entirely  on  its  repugnancy  to  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
States;  a  power  which  has  not  been  so  exercised  as  to  affect  the 
question. 

We  do  not  think  that  the  act  empowering  the  Blackbird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek,  can,  under  all 
the  circumstances  of  the  case,  be  considered  as  repugnant  to  the 
power  to  regulate  commerce  in  its  dormant  state,  or  as  being  in 
conflict  with  any  law  passed  on  the  subject. 

There  is  no  error,  and  the  judgment  is  affirmed.^ 


NEW  YORK  V.   MILN. 
Supreme  Court  of  the  United  States.     1837. 

[11  Peters,  102.]  2 

Certificate  of  division  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

In  the  Superior  Court  of  the  City  of  New  York  action  of  debt 

^  See  Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Co.,  18  How.  421 
(1855);  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1  (1888);  Cummings 
V.  Chicago,  188  U.  S.  410  (1903).  —  Ed. 

2  The  full  title  is  The  Mayor,  Aldermen,  and  Commonalty  of  the  City  of 
New  York  v.  Miln.    The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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was  brought  for  penalties  incurred  under  an  act  of  the  legislature, 
of  February  11,  1824,  requiring  the  master  of  any  vessel  arriving  in 
the  port  of  New  York  from  any  other  State  or  from  any  foreign 
country  to  make,  within  twenty-four  hours  of  arrival,  a  written 
report  of  the  name,  place  of  birth  and  last  legal  settlement,  age, 
and  occupation  of  every  passenger,  under  penalty  on  such  master 
and  the  owner  or  consignee  of  such  vessel,  respectively,  of  $75  for 
every  person  registered  to  be  reported  and  for  every  person  as  to 
whom  the  particulars  were  reported  falsely.  The  action  was 
brought  against  the  consignee  of  a  vessel  from  abroad.  The  case 
was  removed  into  the  Circuit  Court  of  the  United  States,  on  ac- 
count of  the  defendant's  being  an  alien;  and,  the  declaration  hav- 
ing been  demurred  to,  the  judges  certified  a  difference  of  opinion 
on  the  constitutionaKty  of  the  statute  as  a  regulation  of  foreign 
commerce. 

In  the  Supreme  Court  the  justices  were  divided  in  opinion  and 
a  reargument  was  directed. 

Blount  and  Ogden,  for  plaintiff;  and  White  and  Jones,  contra. 

Barbour,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

It  is  contended  by  the  counsel  for  the  defendant,  that  the  act  in 
question  is  a  regulation  of  commerce;  that  the  power  to  regulate 
commerce  is,  by  the  Constitution  of  the  United  States,  granted  to 
Congress ;  that  this  power  is  exclusive,  and  that,  consequently,  the 
act  is  a  violation  of  the  Constitution  of  the  United  States. 

On  the  part  of  the  plaintiff  it  is  argued,  that  an  affirmative  grant 
of  power  previously  existing  in  the  States  to  Congress,  is  not  ex- 
clusive; except,  1st,  where  it  is  so  expressly  declared  in  terms,  by 
the  clause  giving  the  power ;  or  2dly ,  where  a  similar  power  is  pro- 
hibited to  the  States ;  or  3dly,  where  the  power  in  the  States  would 
be  repugnant  to,  and  incompatible  with,  a  similar  power  in  Con- 
gress; that  this  power  falls  within  neither  of  these  predicaments; 
that  it  is  not,  in  terms,  declared  to  be  exclusive ;  that  it  is  not  pro- 
hibited to  the  States;  and  that  it  is  not  repugnant  to,  or  incom- 
patible with,  a  similar  power  in  Congress;  and  that  having 
preexisted  in  the  States,  they  therefore  have  a  concurrent  power 
in  relation  to  the  subject;  and  that  the  act  in  question  would  be 
valid,  even  if  it  were  a  regulation  of  commerce,  it  not  contraven- 
ing any  regulation  made  by  Congress. 

But  they  deny  that  it  is  a  regulation  of  commerce:  on  the  con- 
trary, they  assert  that  it  is  a  mere  regulation  of  internal  police,  a 
power  over  which  is  not  granted  to  Congress;  and  wiiich  therefore, 
as  well  upon  the  true  construction  of  the  Constitution,  as  by  force 
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of  the  tenth  amendment  to  that  instrument,  is  reserved  to  and 
resides  in  the  several  States. 

We  shall  not  enter  into  any  examination  of  the  question  whether 
the  power  to  regulate  commerce,  be  or  be  not  exclusive  of  the 
States,  because  the  opinion  which  we  have  formed  renders  it  un- 
necessary; in  other  words,  we  are  of  opinion  that  the  act  is  not  a 
regulation  of  commerce,  but  of  police;  and  that  being  thus  con- 
sidered, it  was  passed  in  the  exercise  of  a  power  which  rightfully 
belonged  to  the  States. 

That  the  State  of  New  York  possessed  power  to  pass  this  law 
before  the  adoption  of  the  Constitution  of  the  United  States,  might 
probably  be  taken  as  a  truism,  without  the  necessity  of  proof.  .  .  . 
The  power  then  of  New  York  to  pass  this  law  having  undeniably 
existed  at  the  formation  of  the  Constitution,  the  simple  inquiry  is, 
whether  by  that  instrument  it  was  taken  from  the  States,  and 
granted  to  Congress;  for  if  it  were  not,  it  yet  remains  with  them. 
If,  as  we  think,  it  be  a  regulation,  not  of  commerce,  but  police, 
then  it  is  not  taken  from  the  States.   To  decide  this,  let  us  examine 
its  purpose,  the  end  to  be  attained,  and  the  means  of  its  attainment. 
It  is  apparent,  from  the  whole  scope  of  the  law,  that  the  object 
of  the  legislature  was,  to  prevent  New  York  from  being  burdened 
by  an  influx  of  persons  brought  thither  in  ships,  either  from  foreign 
countries,  or  from  any  other  of  the  States;  and  for  that  purpose 
a  report  was  required  of  the  names,  places  of  birth,  etc.,  of  all 
passengers,  that  the  necessary  steps  might  be  taken  by  the  city 
authorities,  to  prevent  them  from  becoming  chargeable  as  paupers. 
Now,  we  hold  that  both  the  end  and  the  means  here  used  are 
within  the  competency  of  the  States,  since  a  portion  of  their  powers 
were  surrendered  to  the  federal  government.     Let  us  see  what 
powers  are  left  with  the  States.    The  Federalist,  in  the  45th  num- 
ber, speaking  of  this  subject,  says:  the  powers  reserved  to  the 
several  States  will  extend  to  all  the  objects,  which  in  the  ordinary 
course  of  affairs  concern  the  lives,  hberties,  and  properties  of  the 
people;  and  the  internal  order,  improvement,  and  prosperity  of 
the  State. 

And  this  court,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  203, 
which  will  hereafter  be  more  particularly  noticed,  in  speaking,  of 
the  inspection  laws  of  the  States,  say:  they  form  a  portion  of  that 
immense  mass  of  legislation  which  embraces  every  thing  within 
the  territory  of  a  State,  not  surrendered  to  the  general  government, 
all  which  can  be  most  advantageously  exercised  by  the  States 
themselves.     Inspection  laws,   quarantine  laws,   health  laws  of 
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every  description,  as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  State,  and  those  which  respect  turnpike  roads,  ferries, 
etc.,  are  component  parts  of  this  mass. 

Now,  if  the  act  in  question  be  tried  by  reference  to  the  dehnea- 
tion  of  power  laid  down  in  the  preceding  quotations,  it  seems  to  as 
that  we  are  necessarily  brought  to  the  conclusion,  that  it  falls 
within  its  limits.  There  is  no  aspect  in  which  it  can  be  viewed  in 
which  it  transcends  them.  If  we  look  at  the  place  of  its  operation, 
we  find  it  to  be  within  the  territory,  and,  therefore,  within  the 
jurisdiction  of  New  York.  If  we  look  at  the  person  on  whom  it 
operates,  he  is  found  within  the  same  territory  and  jurisdiction. 
If  we  look  at  the  persons  for  whose  benefit  it  was  passed,  they  are 
the  people  of  New  York,  for  whose  protection  and  welfare  the 
legislature  of  that  State  are  authorized  and  in  duty  bound  to 
provide. 

If  we  turn  our  attention  to  the  purpose  to  be  attained,  it  is  to 
secure  that  very  protection,  and  to  provide  for  that  very  welfare. 
If  we  examine  the  means  by  which  these  ends  are  proposed  to  be 
accompHshed,  they  bear  a  just,  natural,  and  appropriate  relation 
to  those  ends. 

But  we  are  told  that  it  violates  the  Constitution  of  the  United 
States,  and  to  prove  this  we  have  been  referred  to  two  cases  in  this 
court;  the  first,  that  of  Gibbons  v.  Ogden,  9  Wheat.  1,  and  the 
other  that  of  Brown  v.  The  State  of  Maryland,  12  Ibid.  419.  .  .  . 

Now,  it  is  difficult  to  perceive  what  analogy  there  can  be  be- 
tween a  case  where  the  right  of  the  State  was  inquired  into,  in  re- 
lation to  a  tax  imposed  upon  the  sale  of  imported  goods,  and  one 
where,  as  in  this  case,  the  inquiry  is  as  to  its  right  over  persons 
within  its  acknowledged  jurisdiction;  the  goods  are  the  subject 
of  commerce,  the  persons  are  not:  the  court  did  indeed  extend 
the  power  to  regulate  commerce,  so  as  to  protect  the  goods  im- 
ported from  a  State  tax  after  they  were  landed,  and  were  yet  in 
bulk;  but  why?  Because  they  were  the  subjects  of  commerce; 
and  because,  as  the  power  to  regulate  commerce,  under  which  the 
importation  was  made,  implied  a  right  to  sell;  that  right  was  com- 
plete, without  paying  the  State  for  a  second  right  to  sell,  whilst  the 
bales  or  packages  were  in  their  original  form.  But  how  can  this 
apply  to  persons?  They  are  not  the  subject  of  commerce;  and, 
not  being  imported  goods,  cannot  fall  within  a  train  of  reasoning 
founded  upon  the  construction  of  a  power  given  to  Congress  to 
regulate  commerce,  and  tlie  [)rohibition  to  the  States  from  impos- 
ing a  duty  on  imported  goods.  .  .  . 
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We  have  been  referred  to  the  revenue  act  of  1799,  and  to  the 
act  of  1819,  relating  to  passengers.  The  whole  amount  of  the 
provision  in  relation  to  this  subject,  in  the  first  of  these  acts,  is  to 
require,  in  the  manifest  of  a  cargo  of  goods,  a  statement  of  the 
names  of  the  passengers,  with  their  baggage,  specifying  the  num- 
ber and  description  of  packages  belonging  to  each  respectively: 
now  it  is  apparent,  as  well  from  the  language  of  this  provision,  as 
from  the  context,  that  the  purpose  was  to  prevent  goods  being 
imported  without  paying  the  duties  required  by  law,  under  the 
pretext  of  being  the  baggage  of  passengers. 

The  act  of  1819  contains  regulations  obviously  designed  for  the 
comfort  of  the  passengers  themselves :  for  this  purpose  it  prohibits 
the  bringing  more  than  a  certain  number  proportioned  to  the  ton- 
nage of  the  vessel,  and  prescribes  the  kind  and  quality  of  provi- 
sions, or  sea  stores,  and  their  quantity,  in  a  certain  proportion  to 
the  number  of  the  passengers. 

Another  section  requires  the  master  to  report  to  the  collector  a 
list  of  all  passengers,  designating  the  age,  sex,  occupation,  the 
country  to  which  they  belong,  etc.;  which  Hst  is  required  to  be 
delivered  to  the  Secretary  of  State,  and  which  he  is  directed  to 
lay  before  Congress. 

The  object  of  this  clause,  in  all  probability,  was  to  enable  the 
government  of  the  United  States  to  form  an  accurate  estimate  of 
the  increase  of  population  by  emigration;  but  whatsoever  may 
have  been  its  purpose,  it  is  obvious  that  these  laws  only  affect, 
through  the  power  over  navigation,  the  passengers  whilst  on  their 
voyage,  and  until  they  shall  have  landed.  After  that,  and  when 
they  have  ceased  to  have  any  connection  with  the  ship,  and  when, 
therefore,  they  have  ceased  to  be  passengers;  we  are  satisfied,  that 
acts  of  congress,  applying  to  them  as  such,  and  only  professing  to 
legislate  in  relation  to  them  as  such,  have  then  performed  their 
office,  and  can,  with  no  propriety  of  language,  be  said  to  come  into 
conflict  with  the  law  of  a  State,  whose  operation  only  begins  when 
that  of  the  laws  of  Congress  ends;  whose  operation  is  not  even  on 
the  same  subject,  because  although  the  person  on  whom  it  oper- 
ates is  the  same,  yet  having  ceased  to  be  a  passenger,  he  no  longer 
stands  in  the  only  relation  in  which  the  laws  of  Congress  either 
professed  or  intended  to  act  upon  him.  ... 

But  we  do  not  place  our  opinion  on  this  ground.  We  choose 
rather  to  plant  ourselves  on  what  we  consider  impregnable  posi- 
tions. They  are  these :  That  a  State  has  the  same  undeniable  and 
unlimited  jurisdiction  over  all  persons  and  things,  within  its  terri- 
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torial  limits,  as  any  foreign  nation;  where  that  jurisdiction  is  not 
surrendered  or  restrained  by  the  Constitution  of  the  United  States. 
That,  by  virtue  of  this,  it  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  State,  to  advance  the  safety,  happiness,  and 
prosperity  of  its  people,  and  to  provide  for  its  general  welfare,  by 
any  and  every  act  of  legislation  which  it  may  deem  to  be  con- 
ducive to  these  ends;  where  the  power  over  the  particular  subject, 
or  the  manner  of  its  exercise,  is  not  surrendered  or  restrained,  in 
the  manner  just  stated.  That  all  those  powers  which  relate  to 
merely  municipal  legislation,  or  what  may,  perhaps,  more  prop- 
erly be  called  internal  police,  are  not  thus  surrendered  or  restrained; 
and  that,  consequently,  in  relation  to  these,  the  authority  of  a 
State  is  complete,  unqualified,  and  exclusive. 

We  are  aware  that  it  is  at  all  times  diflacult  to  define  any  sub- 
ject with  proper  precision  and  accuracy;  if  this  be  so  in  general, 
it  is  emphatically  so  in  relation  to  a  subject  so  diversified  and  mul- 
tifarious as  the  one  which  we  are  now  considering. 

If  we  were  to  attempt  it,  we  should  say,  that  every  law  came 
within  this  description  which  concerned  the  welfare  of  the  whole 
people  of  a  State,  or  any  individual  within  it;  whether  it  related  to 
their  rights,  or  their  duties;  whether  it  respected  them  as  men,  or 
as  citizens  of  the  State;  whether  in  their  public  or  private  rela- 
tions; whether  it  related  to  the  rights  of  persons,  or  of  property, 
of  the  whole  people  of  a  State,  or  of  any  individual  within  it;  and 
whose  operation  was  within  the  territorial  limits  of  the  State,  and 
upon  the  persons  and  things  within  its  jurisdiction.  But  we  will 
endeavor  to  illustrate  our  meaning  rather  by  exemplification, 
than  by  definition.  No  one  will  deny,  that  a  State  has  a  right  to 
punish  any  individual  found  within  its  jurisdiction,  who  shall 
have  committed  an  offence  within  its  jurisdiction,  against  its 
criminal  laws.  We  speak  not  here  of  foreign  ambassadors,  as  to 
whom  the  doctrines  of  pubUc  law  apply.  We  suppose  it  to  be 
equally  clear,  that  a  State  has  as  much  right  to  guard,  by  antici- 
pation, against  the  commission  of  an  offence  against  its  laws,  as 
to  inflict  punishment  upon  the  offender  after  it  shall  have  been 
committed.  The  right  to  punish,  or  to  prevent  crime,  does  in  no 
degree  depend  upon  the  citizenship  of  the  party  who  is  obnoxious 
to  the  law.  The  alien  who  shall  just  have  set  his  foot  upon  the 
soil  of  the  State  is  just  as  subject  to  the  operation  of  the  law,  as 
one  who  is  a  native  citizen.  In  this  very  case,  if  either  the  master, 
or  one  of  the  crow  of  the  Emily,  or  one  of  the  passengers  who  were 
landed,  had,  tlie  next  hour  after  they  came  on  shore,  committed 
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an  offence,  or  indicated  a  disposition  to  do  so,  he  would  have  been 
subject  to  the  criminal  law  of  New  York,  either  by  punishment 
for  the  offence  committed,  or  by  prevention  from  its  commission 
where  good  ground  for  apprehension  was  shown,  by  being  required 
to  enter  into  a  recognizance  with  surety,  either  to  keep  the  peace, 
or  be  of  good  behavior,  as  the  case  might  be;  and  if  he  failed  to 
give  it,  by  liability  to  be  imprisoned  in  the  discretion  of  the  com- 
petent authority.  Let  us  follow  this  up  to  its  possible  results. 
If  every  officer  and  every  seaman  belonging  to  the  Emily  had 
participated  in  the  crime,  they  would  all  have  been  liable  to  ar- 
rest and  punishment;  although,  thereby,  the  vessel  would  have 
been  left  without  either  commander  or  crew.  Now  why  is  this? 
For  no  other  reason  than  this,  simply,  that  being  within  the  terri- 
tory and  jurisdiction  of  New  York,  they  were  liable  to  the  laws 
of  that  State,  and  amongst  others,  to  its  criminal  laws;  and  this 
too,  not  only  for  treason,  murder,  and  other  crimes  of  that  de- 
gree of  atrocity,  but  for  the  most  petty  offence  which  can  be 
imagined.  .  .  . 

But  the  instrument  of  navigation,  that  is,  the  vessel,  when  within 
the  jurisdiction  of  the  State,  is  also  liable  by  its  laws  to  execution. 
If  the  State  have  a  right  to  vindicate  its  criminal  justice  against  the 
officers,  seamen,  and  passengers  who  are  within  its  jurisdiction, 
and  also,  in  the  administration  of  its  civil  justice,  to  cause  process 
of  execution  to  be  served  on  the  body  of  the  very  agents  of  navi- 
gation, and  also  on  the  instrument  of  navigation,  under  which  it 
may  be  sold,  because  they  are  within  its  jurisdiction  and  subject 
to  its  laws;  the  same  reasons,  precisely,  equally  subject  the  master, 
in  the  case  before  the  court,  to  liability  for  failure  to  comply  with 
the  requisitions  of  the  section  of  the  statute  sued  upon.  Each  of 
these  laws  depends  upon  the  same  principle  for  its  support;  and 
that  is,  that  it  was  passed  by  the  State  of  New  York,  by  virtue 
of  her  power  to  enact  such  laws  for  her  internal  police  as  it  deemed 
best;  which  laws  operate  upon  the  persons  and  things  witliin  her 
territorial  limits,  and  therefore  within  her  jurisdiction. 

Now  in  relation  to  the  section  in  the  act  immediately  before  us, 
that  is  obviously  passed  with  a  view  to  prevent  her  citizens  from 
being  oppressed  by  the  support  of  multitudes  of  poor  persons,  who 
come  from  foreign  countries  without  possessing  the  means  of  sup- 
porting themselves.  There  can  be  no  mode  in  which  the  power  to 
regulate  internal  police  could  be  more  appropriately  exercised.  .  .  . 

If  the  stronger  powers  under  the  necessity  of  the  case,  by  in- 
spection laws  and  quarantine  laws  to  delay  the  landing  of  a  ship 
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and  cargo,  which  are  the  subjects  of  commerce  and  navigation, 
and  to  remove  or  even  to  destroy  unsound  and  infectious  articles, 
also  the  subject  of  commerce,  can  be  rightfully  exercised;  then, 
...  it  must  follow  as  a  consequence,  that  powers  less  strong,  such 
as  the  one  in  question,  which  operates  upon  no  subject  either  of 
commerce  or  navigation,  but  which  operates  alone  within  the 
limits  and  jurisdiction  of  New  York  upon  a  person,  at  the  time 
not  even  engaged  in  navigation,  is  still  more  clearly  embraced 
within  the  general  power  of  the  States  to  regulate  their  o^vn 
internal  police,  and  to  take  care  that  no  detriment  come  to  the 
commonwealth. 

We  think  it  as  competent  and  as  necessary  for  a  State  to  provide 
precautionary  measures  against  the  moral  pestilence  of  paupers, 
vagabonds,  and  possibly  convicts;  as  it  is  to  guard  against  the 
physical  pestilence,  which  may  arise  from  unsound  and  infectious 
articles  imported,  or  from  a  ship,  the  crew  of  which  may  be  labor- 
ing under  an  infectious  disease.  .  .  . 

We  are,  therefore,  of  opinion,  and  do  direct  it  to  be  certified  to  the 
Circuit  Court  for  the  Southern  District  of  New  York,  that  so  much 
of  the  section  of  the  act  of  the  legislature  of  New  York,  as  applies 
to  the  breaches  assigned  in  the  declaration,  does  not  assume  to 
regulate  commerce  between  the  port  of  New  York  and  foreign 
ports;  and  that  so  much  of  said  section  is  constitutional. 

We  express  no  opinion  on  any  other  part  of  the  act  of  the  legis- 
lature of  New  York;  because  no  question  could  arise  in  the  case 
in  relation  to  any  part  of  the  act,  except  that  declared  upon.^ 

Thompson,  J.^  .  .  . 
Story,  J.,  dissenting.  .  .  . 

1  See  Groves  v.  Slaaghter,  15  Pet.  449  (1841);  License  Cases,  5  How.  504 
(1847);  Passenger  Cases,  7  How.  283  (1849);  Henderson  v.  Mayor,  92  U.  S. 
259  (1876).  — Ed. 

^  This  was  a  concurring  opinion.  —  Ed. 
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UNITED   STATES  v.   COOMBS. 

Supreme  Court  of  the  United  States.     1838. 

[12  Peters,  72.]  i 

On  certificate  of  division  of  opinion,  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York, 

Coombs  was  indicted,  under  the  act  of  March  3,  1825,  for 
having  stolen  at  Rockaway  Beach  a  trunk  and  other  certain 
goods  which  belonged  to  the  ship  Bristol,  then  in  distress  and 
cast  away  on  a  shoal  on  the  coast  of  New  York.  The  judges 
were  divided  on  the  question  whether  the  offence  was  within  the 
jurisdiction  of  the  court. 

Butler,  Attorney  General,  for  the  United  States;  and  no  counsel 
contra. 

Story,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  ninth  section  of  the  act  of  1825,  c.  276,  on  which  the  in- 
dictment in  the  present  case  is  founded,  is  in  the  following  words: 
"That  if  any  person  shall  plunder,  steal,  or  destroy  any  money, 
goods,  merchandise,  or  other  effects  from,  or  belonging  to,  any 
ship  or  vessel,  or  boat,  or  raft  which  shall  be  in  distress,  or  which 
shall  be  WTecked,  lost,  stranded,  or  cast  away  upon  the  sea,  or 
upon  any  reef,  shoal,  bank,  or  rocks  of  the  sea,  or  in  any  place 
within  the  admiralty  or  maritime  jurisdiction  of  the  United 
States;  or  if  any  person  or  persons  shall  wilfully  obstruct  the 
escape  of  any  person  endeavoring  to  save  his  or  her  life  from 
such  ship  or  vessel,  boat  or  raft,  or  the  wreck  thereof;  or  if  any 
person  shall  hold  out  or  show  any  false  light  or  lights,  or  extin- 
guish any  true  light,  with  intention  to  bring  any  ship  or  vessel, 
boat  or  raft,  being  or  sailing  upon  the  sea,  into  danger  or  distress, 
or  shipwreck;  every  person  so  offending,  his  or  their  counsellors, 
aiders  or  abettors,  shall  be  deemed  guilty  of  felony;  and  shall,  on 
conviction  thereof,  be  punished  by  a  fine,  not  exceeding  five  thou- 
sand dollars,  and  imprisonment  and  confinement  at  hard  labor, 
not  exceeding  ten  years,  according  to  the  aggravation  of  the  of- 
fence." 3  Story's  Laws  of  the  U.  S.  2001.  The  indictment,  as 
has  been  already  stated,  charges  the  offence  to  have  been  com- 
mitted on  Rockaway  Beach;  and  as  is  admitted,  above  high  water 
mark. 

Before  we  proceed  to  the  direct  consideration  of  the  true  im- 

^  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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port  and  interpretation  of  this  section,  it  seems  highly  important, 
if  not  indispensable,  to  say  a  few  words  as  to  the  constitutional 
authority  of  Congress  to  pass  the  same.  For  if,  upon  a  just  inter- 
pretation of  the  terms  thereof,  Congress  have  exceeded  their  con- 
stitutional authority,  it  will  become  our  duty  to  say  so;  and  to 
certify  our  opinion  on  the  points  submitted  to  us,  in  favor  of  the 
defendant.  On  the  other  hand,  if  the  section  admits  of  two  in- 
terpretations, each  of  which  is  within  the  constitutional  authority 
of  Congress,  that  ought  to  be  adopted  which  best  conforms  to 
the  terms  and  the  objects  manifested  in  the  enactment,  and  the 
mischiefs  which  it  was  intended  to  remedy.  And  again,  if  the 
section  admits  of  two  interpretations,  one  of  which  brings  it 
within,  and  the  other  presses  it  bej^ond  the  constitutional  author- 
ity of  Congress,  it  will  become  our  duty  to  adopt  the  former  con- 
struction; because  a  presumption  never  ought  to  be  indulged, 
that  Congress  meant  to  exercise  or  usurp  any  unconstitutional 
authority,  unless  that  conclusion  is  forced  upon  the  court  b}' 
language  altogether  unambiguous.  And,  accordingly,  the  point 
has  been  presented  to  us  under  this  aspect,  in  the  argument  of 
the  Attorney  General,  on  behalf  of  the  government. 

There  are  two  clauses  of  the  Constitution  which  may  properly 
come  under  review,  in  examining  the  constitutional  authority  of 
Congress  over  the  subject  matter  of  the  section.  One  is,  the  dele- 
gation of  the  judicial  power,  which  is  declared  to  extend  ''to  all 
cases  of  admiralty  and  maritime  jurisdiction."  The  other  is,  the 
delegation  of  the  power  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States";  and,  as  connected  with 
these,  the  power  "to  make  all  la\ys  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,"  etc. 

In  regard  to  the  first  clause,  the  question  which  arises  is,  what 
is  the  true  nature  and  extent  of  the  admiralty  jurisdiction?  .  .  . 

In  our  judgment,  the  authority  of  Congress,  under  this  clause 
of  the  Constitution,  does  not  extend  to  punish  offences  committed 
above  and  beyond  high  water  mark. 

But  we  are  of  opinion,  that,  under  the  clause  of  the  Constitu- 
tion giving  power  to  Congress  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,"  Congress  possess  the 
power  to  punish  offences  of  the  sort  which  are  enumerated  in  the 
ninth  section  of  the  act  of  1825,  now  under  consideration.  The 
power  to  regulate  commerce  includes  the  i)ower  to  regulate 
navigation,  as  connected  with  the  eointnerce  with  foreign  nations, 
and  among  the  States.    It  was  so  held  and  (Iccidcd  by  this  court. 
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after  the  most  deliberate  consideration,  in  the  case  of  Gibbons  v. 
Ogden,  9  Wheat.  189  to  198.  It  does  not  stop  at  the  mere  bound- 
ary Hne  of  a  State;  nor  is  it  confined  to  acts  done  on  the  water,  or 
in  the  necessary  course  of  the  navigation  thereof.  It  extends  to 
such  acts,  done  on  land,  which  interfere  with,  obstruct,  or  prevent 
the  due  exercise  of  the  power  to  regulate  commerce  and  naviga- 
tion with  foreign  nations,  and  among  the  States.  Any  offence 
which  thus  interferes  with,  obstructs,  or  prevents  such  commerce 
and  navigation,  though  done  on  land,  may  be  punished  by  Con- 
gress, under  its  general  authority  to  make  all  laws  necessary  and 
proper  to  execute  their  delegated  constitutional  powers.  No  one 
can  doubt  that  the  various  offences  enumerated  in  the  ninth 
section  of  the  act  are  all  of  a  nature  which  tend  essentially  to 
obstruct,  prevent,  or  destroy  the  due  operations  of  commerce 
and  navigation  with  foreign  nations,  and  among  the  several 
States.  Congress  have,  in  a  great  variety  of  cases,  acted  upon  this 
interpretation  of  the  Constitution,  from  the  earliest  period  after 
the  Constitution;  as  will  be  abundantly  seen  by  the  punishment 
of  certain  offences  on  land,  connected  with  piracies  and  felonies 
on  the  high  seas,  in  the  act  of  1790,  c.  36,  §  10  and  §  11; 
and  in  the  acts  for  regulation  of  commerce  and  navigation,  and 
for  the  collection  of  the  revenue,  passed  from  time  to  time:  in 
which  manj^  of  the  penalties,  forfeitures,  and  offences  provided 
for,  are  such  as  are,  or  may  be  done  on  land;  and  yet  which  arise 
from  the  power  to  regulate  commerce  and  navigation,  and  to 
levy  and  collect  duties.  The  ship  registry  act  of  1792,  C..45; 
the  act  of  1798,  c.  52,  for  the  enrolment  and  licensing  of  vessels 
in  the  coasting  trade  and  fisheries;  the  act  of  1790,  c.  102,  for 
the  regulation  and  government  of  seamen  in  the  merchants'  serv- 
ice; and  the  revenue  collection  act,  from  the  act  of  1789,  c.  5, 
to  that  of  1799,  c.  128,  afford  many  pointed  illustrations.  We 
do  not  hesitate,  therefore,  to  say,  that  in  our  judgment  the 
present  section  is  perfectly  within  the  constitutional  authority  of 
Congress  to  enact;  although  the  offence  provided  for  may  have 
been  committed  on  land,  and  above  high  water  mark.  .  .  . 

Our  opinion  is  that  it  be  certified  to  the  Circuit  Court  for  the 
Southern  District  of  New  York  that  the  offence  committed  was 
within  the  jurisdiction  of  that  court. 
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NATHAN  V.  LOUISIANA. 
Supreme  Court  of  the  United  States.     1850. 
[8  Howard,  73.]  i 

Error  to  the  Supreme  Court  of  Louisiana. 

In  a  District  Court  of  the  State  action  was  brought  for  the  an- 
nual tax,  for  two  years,  due  under  the  Louisiana  act  of  Mar.  26, 
1842,  which  provided  that  "each  money  or  exchange  broker  shall 
hereafter  pay  an  annual  tax  of  $250."  The  defence  was  that  the 
defendant's  sole  business  was  buying  and  selhng  foreign  bills  of 
exchange,  which  are  instruments  of  commerce,  and  that  the  tax 
is  repugnant  to  the  power  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States.  Judgment  was 
rendered  for  S500,  and  on  appeal  was  affirmed  by  the  Supreme 
Court  of  the  State. 

Wilde,  for  plaintiff  in  error;  and  Coxe,  contra. 

McLean,  J.,  deUvered  the  opinion  of  the  court.  .  .  . 

This  is  not  a  tax  on  bills  of  exchange.  Under  the  law,  every 
person  is  free  to  buy  or  sell  bills  of  exchange,  as  may  be  necessary 
in  his  business  transactions;  but  he  is  required  to  pay  the  tax  if 
he  engage  in  the  business  of  a  money  or  an  exchange  broker. 

The  right  of  a  State  to  tax  its  own  citizens  for  the  prosecution 
of  any  particular  business  or  profession,  within  the  State,  has  not 
been  doubted.  And  we  find  that  in  every  State  money  or  ex- 
change brokers,  venders  of  merchandise  of  our  own  or  foreign 
manufacture,  retailers  of  ardent  spirits,  tavern-keepers,  auction- 
eers, those  who  practise  the  learned  professions,  and  every  de- 
scription of  property,  not  exempted  by  law,  are  taxed. 

As  an  exchange  broker,  the  defendant  had  a  right  to  deal  in 
every  description  of  paper,  and  in  every  kind  of  money;  but  it 
seems  his  business  was  limited  to  foreign  bills  of  exchange. 
Money  is  admitted  to  be  an  instrument  of  commerce,  and  so  is 
a  bill  of  exchange;  and  upon  this  ground,  it  is  insisted  that  a 
tax  upon  an  exchange  broker  is  a  tax  upon  the  instruments  of 
commerce. 

What  is  there  in  the  products  of  agriculture,  of  mechanical 
ingenuity,  of  manufactures,  which  may  not  become  the  means  of 
commerce?  And  is  the  vender  of  these  products  exempted  from 
State  taxation,  because  they  may  be  thus  used?    Is  a  tax  upon  a 

>  A  Htateinent  has  been  framed  upon  the  opinion.  —  Ed. 
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ship,  as  property,  which  is  admitted  to  be  an  instrument  of 
commerce,  prohibited  to  a  State?  May  it  not  tax  the  business 
of  ship-building,  the  same  as  the  exercise  of  any  other  mechanical 
art?  and  also  the  traffic  of  ship-chandlers,  and  others,  who  fur- 
nish the  cargo  of  the  ship  and  the  necessary  supplies?  There  can, 
be  but  one  answer  to  these  questions.  No  one  can  claim  an  ex- 
emption from  a  general  tax  on  his  business,  within  the  State,  on 
the  ground  that  the  products  sold  may  be  used  in  commerce. 

No  State  can  tax  an  export  or  an  import  as  such,  except  under 
the  limitations  of  the  Constitution.  But  before  the  article 
becomes  an  export,  or  after  it  ceases  to  be  an  import,  by  being 
mingled  with  other  property  in  the  State,  it  is  a  subject  of  taxa- 
tion by  the  State.  A  cotton-broker  may  be  required  to  pay  a 
tax  upon  his  business,  or  by  way  of  license,  although  he  may  buy 
and  sell  cotton  for  foreign  exportation. 

A  bill  of  exchange  is  neither  an  export  nor  an  import.  It  is 
not  transmitted  through  the  ordinary  channels  of  commerce,  but 
through  the  mail.  It  is  a  note  merely  ordering  the  payment  of 
money,  which  may  be  negotiated  by-  indorsement,  and  the  liabil- 
ity of  the  names  that  are  on  it  depends  upon  certain  acts  to  be 
done  by  the  holder,  when  it  becomes  payable. 

The  dealer  in  bills  of  exchange  requires  capital  and  credit. 
He  generally  draws  the  instrument,  or  it  is  drawn  at  his  instance, 
when  he  is  desirous  of  purchasing  it.  The  bill  is  worth  more  or 
less,  as  the  rate  of  exchange  shall  be  between  the  place  where  it 
is  drawn  and  where  it  is  made  payable.  This  rate  is  principally 
regulated  by  the  expense  of  transporting  the  specie  from  the  one 
place  to  the  other,  influenced  somewhat  by  the  demand  and 
supply  of  specie.  Now  the  individual  who  uses  his  money  and 
credit  in  buying  and  selhng  bills  of  exchange,  and  who  thereby 
realizes  a  profit,  may  be  taxed  by  a  State  in  proportion  to  his 
income,  as  other  persons  are  taxed,  or  in  the  form  of  a  license. 
He  is  not  engaged  in  commerce,  but  in  supplying  an  instrument 
of  commerce.  He  is  less  connected  with  it  than  the  ship-builder, 
without  whose  labor  foreign  commerce  could  not  be  carried 
on.  .  .  . 

For  the  purposes  of  revenue,  the  Federal  government  has 
taxed  bills  of  exchange,  foreign  and  domestic,  and  promissory 
notes,  whether  issued  by  individuals  or  banks.  Now  the  Federal 
government  can  no  more  regulate  the  commerce  of  a  State,  than 
a  State  can  regulate  the  commerce  of  the  Federal  government; 
and  domestic  bills  or  promissory  notes  are  as  necessary  to  the 
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commerce  of  a  State,  as  foreign  bills  to  the  commerce  of  the 
Union.  And  if  a  tax  on  an  exchange  broker,  who  deals  in  foreign 
bills,  be  a  regulation  of  foreign  commerce,  or  commerce  among 
the  States,  much  more  would  a  tax  upon  State  paper,  by  Congress, 
be  a  tax  on  the  commerce  of  a  State. 

The  taxing  power  of  a  State  is  one  of  its  ■  attributes  of  sover- 
eignty. And  where  there  has  been  no  compact  with  the  Federal 
government,  or  cession  of  jurisdiction  for  the  purposes  specified 
in  the  Constitution,  this  power  reaches  all  the  property  and  busi- 
ness within  the  State,  which  are  not  properly  denominated  the 
means  of  the  general  government ;  and,  as  laid  down  by  this  court, 
it  may  be  exercised  at  the  discretion  of  the  State.  The  only 
restraint  is  found  in  the  responsibility  of  the  members  of  the 
legislature  to  their  constituents. 

If  this  power  of  taxation  by  a  State  within  its  jurisdiction  may 
be  restricted  beyond  the  limitations  stated,  on  the  ground  that 
the  tax  may  have  some  indirect  bearing  on  foreign  commerce, 
the  resources  of  a  State  may  be  thereby  essentially  impaired. 
But  State  power  does  not  rest  on  a  basis  so  undefinable.  What- 
ever exists  within  its  territorial  limits  in  the  form  of  property, 
real  or  personal,  with  the  exceptions  stated,  is  subject  to  its  laws; 
and  also  the  numberless  enterprises  in  which  its  citizens  may  be 
engaged.  These  are  subjects  of  State  regulation  and  State  taxa- 
tion, and  there  is  no  Federal  power  under  the  Constitution  which 
can  impair  this  exercise  of  State  sovereignty. 

We  think  the  law  of  Louisiana  imposing  the  tax  in  question  is 
not  repugnant  to  any  power  of  the  Federal  government,  and  con- 
sequently the  judgment  of  the  Supreme  Court  of  the  State  is 
aflirmed. 


COOLEY  V.   BOARD  OF  WARDENS  OF  THE  PORT  OF 
PHILADELPHIA. 

Supreme  Court  of  the  United  States.     1851. 

[12  Howard,  299.] ' 

Error  to  the  Supreme  Court  of  Pennsylvania. 

A  Pennsylvania  statute  of  Mar.  2,  1803,  entitled  "An  act  to 
establish  a  Board  of  Wardens  for  the  port  of  Philadelphia,"  enacted 
that  "every  ship  or  vessel  arriving  from  or  bound  to  any  foreign 
1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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port  or  place,  and  every  ship  or  vessel  of  the  burden  of  75  tons 
or  more,  sailing  from  or  bound  to  any  port  not  within  the  river 
Delaware,  shall  be  obliged  to  receive  a  pilot,"  and  that  "if  the 
master  .  .  .  shall  refuse  or  neglect  to  take  a  pilot,  the  master, 
owner  or  consignee  of  such  vessel  shall  forfeit  and  pay  to  the 
warden  .  .  .  the  half  pilotage,  ...  to  the  use  of  the  Society  for 
the  Relief  of  Distressed  Pilots,  their  Widows  and  Children."  Under 
this  statute  two  actions  for  half-pilotage  were  brought  in  a  magis- 
trate's court;  and,  on  judgment  against  the  defendant,  the  con- 
signee of  the  two  vessels,  appeals  were  taken  to  the  Common  Pleas 
Court  for  the  City  and  County  of  Philadelphia.  In  one  case  the 
declaration  was  demurred  to;  and  in  the  other  there  were  pleas 
that  the  vessel  was  engaged  in  the  coasting  trade  under  a  coasting 
license  from  the  United  States  and  that  it  was  bound  from  the 
port  of  Philadelphia  to  the  port  of  New  York.  In  each  case 
judgment  was  given  against  the  defendant  and  the  judgment  was 
affirmed  by  the  Supreme  Court  of  Pennsylvania. 

Morris  and  Tyson,  for  plaintiff  in  error;  and  Campbell  and 
Dallas,  contra. 

Curtis,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

We  think  this  particular  regulation  concerning  half-pilotage 
fees,  is  an  appropriate  part  of  a  general  system  of  regulations  of 
this  subject.  Testing  it  by  the  practice  of  commercial  States 
and  countries  legislating  on  this  subject,  we  find  it  has  usually 
been  deemed  necessary  to  make  similar  provisions.  Numerous 
laws  of  this  kind  are  cited  in  the  learned  argument  of  the  counsel 
for  the  defendant  in  error;  and  their  fitness,  as  a  part  of  a  system 
of  pilotage,  in  many  places,  may  be  inferred  from  their  existence 
in  so  many  different  States  and  countries.  Like  other  laws  they 
are  framed  to  meet  the  most  usual  cases,  quce  frequentius  accidunt; 
they  rest  upon  the  propriety  of  securing  lives  and  property  ex- 
posed to  the  perils  of  a  dangerous  navigation,  by  taking  on  board 
a  person  peculiarly  skilled  to  encounter  or  avoid  them;  upon 
the  policy  of  discouraging  the  commanders  of  vessels  from  re- 
fusing to  receive  such  persons  on  board  at  the  proper  times  and 
places;  and  upon  the  expediency,  and  even  intrinsic  justice,  of 
not  suffering  those  who  have  incurred  labor,  and  expense,  and 
danger,  to  place  themselves  in  a  position  to  render  important 
service  generally  necessary,  to  go  unrewarded,  because  the  master 
of  a  particular  vessel  either  rashly  refuses  their  proffered  assist- 
ance, or,  contrary  to  the  general  experience,  does  not  need  it. 
There  are  many  cases,  in  which  an  offer  to  perform,  accompanied 
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by  present  ability  to  perform,  is  deemed  by  law  equivalent  to  per- 
formance. The  laws  of  commercial  States  and  countries  have 
made  an  offer  of  pilotage-service  one  of  those  cases;  and  we  cannot 
pronounce  a  law  which  does  this,  to  be  so  far  removed  from  the 
usual  and  fit  scope  of  laws  for  the  regulation  of  pilots  and  pilotage, 
as  to  be  deemed,  for  this  cause,  a  covert  attempt  to  legislate  upon 
another  subject  under  the  appearance  of  legislating  on  this  one. 

It  is  urged  that  the  second  section  of  the  act  of  the  Legislature 
of  Pennsylvania,  of  the  11th  of  June,  1832,  proves  that  the 
State  had  other  objects  in  view  than  the  regulation  of  pilotage. 
That  section  is  as  follows: 

"And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
from  and  after  the  first  day  of  July  next,  no  health-fee  or  half- 
pilotage  shall  be  charged  on  any  vessel  engaged  in  the  Pennsyl- 
vania coal  trade." 

It  must  be  remembered,  that  the  fair  objects  of  a  law  imposing 
half-pilotage  when  a  pilot  is  not  received,  may  be  secured,  and 
at  the  same  time  some  classes  of  vessels  exempted  from  such 
charge.  Thus  the  very  section  of  the  act  of  1803,  now  under 
consideration,  does  not  apply  to  coasting  vessels  of  less  burden 
than  seventy-five  tons,  nor  to  those  bound  to,  or  sailing  from,  a 
port  in  the  river  Delaware.  .  .  . 

Nor  do  we  consider  that  the  appropriation  of  the  sums  re- 
ceived under  this  section  of  the  act,  to  the  use  of  the  society  for 
the  relief  of  distressed  and  decayed  pilots,  their  widows  and 
children,  has  any  legitimate  tendency  to  impress  on  it  the  charac- 
ter of  a  revenue  law.  Whether  these  sums  shall  go  directly  to  the 
use  of  the  individual  pilots  by  whom  the  service  is  tendered,  or 
shall  form  a  common  fund,  to  be  administered  by  trustees  for  the 
benefit  of  such  pilots  and  their  families  as  may  stand  in  peculiar 
need  of  it,  is  a  matter  resting  in  legislative  discretion,  in  the 
proper  exercise  of  which  the  pilots  alone  are  interested. 

For  these  reasons,  we  cannot  yield  our  assent  to  the  argument, 
that  this  provision  of  law  is  in  conflict  with  the  second  and  third 
clauses  of  the  tenth  section  of  the  first  article  of  the  Constitution, 
which  prohibit  a  State,  without  the  assent  of  Congress,  from 
laying  any  imposts  or  duties,  on  imports  or  exports,  or 
tonnage.  .  .  . 

It  is  further  objected,  that  this  law  is  repugnant  to  the  fifth 
clause  of  the  ninth  section  of  the  first  article  of  the  Constitution, 
viz.  —  "No  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue,  to  the  ports  of  one  State  over  those  of  another; 
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nor  shall  vessels,  to  or  from  one  State,  be  obliged  to  enter,  clear, 
or  pay  duties  in  another." 

But,  as  already  stated,  pilotage-fees  are  not  duties  within  the 
meaning  of  the  Constitution;  and,  certainly,  Pennsylvania  does 
not  give  a  preference  to  the  port  of  Philadelphia,  by  requiring  the 
masters,  owners,  or  consignees  of  vessels  sailing  to  or  from  that 
port,  to  pay  the  charges  imposed.  .  .  . 

In  addition  to  what  has  been  said  respecting  each  of  these  con- 
stitutional objections  to  this  law,  it  may  be  observed,  that  similar 
laws  have  existed  and  been  practised  on  in  the  States  since  the 
adoption  of  the  Federal  Constitution;  that,  by  the  act  of  the  7th 
of  August,  1789  (1  Stat,  at  Large,  54),  Congress  declared  that  all 
pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the  United 
States,  shall  continue  to  be  regulated  in  conformity  with  the  exist- 
ing laws  of  the  States,  &c.;  and  that  this  contemporaneous  con- 
struction of  the  Constitution  since  acted  on  with  such  uniformity 
in  a  matter  of  much  public  interest  and  importance,  is  entitled 
to  great  weight,  in  determining  whether  such  a  law  is  repugnant 
to  the  Constitution,  as  levying  a  duty  not  uniform  throughout 
the  United  States,  or,  as  giving  a  preference  to  the  ports  of  one 
State  over  those  of  another,  or,  as  obliging  vessels  to  or  from  one 
State,  to  enter,  clear,  or  pay  duties  in  another.  Stuart  v.  Laird, 
1  Cranch,  299;  Martin  v.  Hunter,  1  Wheat.  304;  Cohens  v.  The 
Commonwealth  of  Virginia,  6  Wheat.  264;  Prigg  v.  The  Com- 
monwealth of  Pennsylvania,  16  Pet.  621. 

The  opinion  of  the  court  is,  that  the  law  now  in  question  is 
not  repugnant  to  either  of  the  above-mentioned  clauses  of  the 
Constitution. 

It  remains  to  consider  the  objection,  that  it  is  repugnant  to  the 
third  clause  of  the  eighth  section  of  the  first  article.  "The 
Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian 
tribes." 

That  the  power  to  regulate  commerce  includes  the  regulation 
of  navigation,  we  consider  settled.  And  when  we  look  to  the 
nature  of  the  service  performed  by  pilots,  to  the  relations  which 
that  service  and  its  compensations  bear  to  navigation  between 
the  several  States,  and  between  the  ports  of  the  United  States 
and  foreign  countries,  we  are  brought  to  the  conclusion,  that 
the  regulation  of  the  qualifications  of  pilots,  of  the  modes  and  times 
of  offering  and  rendering  their  services,  of  the  responsibilities 
which  shall  rest  upon  them,  of  the  powers  they  shall  possess,  of 
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the  compensation  they  may  demand,  and  of  the  penalties  by 
which  their  rights  and  duties  may  be  enforced,  do  constitute 
regulations  of  navigation,  and  consequently  of  commerce,  within 
the  just  meaning  of  this  clause  of  the  Constitution. 

The  power  to  regulate  navigation  is  the  power  to  prescribe 
rules  in  conformity  with  which  navigation  must  be  carried  on. 
It  extends  to  the  persons  who  conduct  it,  as  well  as  to  the  instru- 
ments used.  Accordingly,  the  first  Congress  assembled  under  the 
Constitution  passed  laws,  requiring  the  masters  of  ships  and  vessels 
of  the  United  States  to  be  citizens  of  the  United  States,  and  estab- 
lished many  rules  for  the  government  and  regulation  of  officers 
and  seamen.     1  Stat,  at  L.  131.  .  .  . 

And  if  Congress  has  power  to  regulate  the  seamen  who  assist 
the  pilot  in  the  management  of  the  vessel,  a  power  never  denied, 
we  can  perceive  no  valid  reason  why  the  pilot  should  be  beyond 
the  reach  of  the  same  power.  .  .  . 

Nor  should  it  be  lost  sight  of,  that  this  subject  of  the  regula- 
tion of  pilots  and  pilotage  has  an  intimate  connection  with,  and 
an  important  relation  to,  the  general  subject  of  commerce  with 
foreign  nations  and  among  the  several  States,  over  which  it  was 
one  main  object  of  the  Constitution  to  create  a  national  control. 
Conflicts  between  the  laws  of  neighboring  States,  and  discrimina- 
tions favorable  or  adverse  to  commerce  with  particular  foreign 
nations,  might  be  created  by  State  laws  regulating  pilotage,  deeply 
affecting  that  equality  of  commercial  rights,  and  that  freedom 
from  State  interference,  which  those  who  formed  the  Constitu- 
tion were  so  anxious  to  secure,  and  which  the  experience  of  more 
than  half  a  century  has  taught  us  to  value  so  highly.  The  appre- 
hension of  this  danger  is  not  speculative  merely.  For,  in  1837, 
Congress  actually  interposed  to  relieve  the  commerce  of  the 
country  from  serious  embarrassment,  arising  from  the  laws  of 
different  States,  situate  upon  waters  which  are  the  boundary 
between  them.  This  was  done  by  an  enactment  of  the  2d  of 
March,  1837,  in  the  following  words: 

"Be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  master 
or  commander  of  any  vessel  coming  into  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  between  two  States, 
to  employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of 
either  of  the  States  bounded  on  the  said  waters,  to  pilot  said  vessel 
to  or  from  said  port,  any  law,  usage,  or  custom,  to  the  contrary, 
notwithstanding. ' ' 

The  act  of  1789  (1  Stat,  at  L.  54),  already  referred  to,  contains 


918     commerce:   decisions  before  close  of  civil  war. 

a  clear  legislative  exposition  of  the  Constitution  by  the  first 
Congress,  to  the  effect  that  the  power  to  regulate  pilots  was  con- 
ferred on  Congress  by  the  Constitution;  as  does  also  the  act  of 
March  the  2d,  1837,  the  terms  of  which  have  just  been  given. 
The  weight  to  be  allowed  to  this  contemporaneous  construction, 
and  the  practice  of  Congress  under  it,  has,  in  another  connection, 
been  adverted  to.  And  a  majority  of  the  court  are  of  opinion, 
that  a  regulation  of  pilots  is  a  regulation  of  commerce,  within  the 
grant  to  Congress  of  the  commercial  power,  contained  in  the  third 
clause  of  the  eighth  section  of  the  first  article  of  the  Constitution. 

It  becomes  necessary,  therefore,  to  consider  whether  this  law 
of  Pennsylvania,  being  a  regulation  of  commerce,  is  valid. 

The  act  of  Congress  of  the  7th  of  August,  1789,  §  4,  is  as  follows: 

"That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  in  conform- 
ity with  the  existing  laws  of  the  States,  respectively,  wherein 
such  pilots  may  be,  or  with  such  laws  as  the  States  may  respec- 
tively hereafter  enact  for  the  purpose,  until  further  legislative 
provision  shall  be  made  by  Congress." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been  in  exist- 
ence at  the  date  of  this  act  of  Congress,  we  might  hold  it  to 
have  been  adopted  by  Congress,  and  thus  made  a  law  of  the 
United  States,  and  so  valid.  Because  this  act  does,  in  effect, 
give  the  force  of  an  act  of  Congress,  to  the  then  existing  State 
laws  on  this  subject,  so  long  as  they  should  continue  unrepealed 
by  the  State  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded  was  not  enacted 
till  1803.  What  effect  then  can  be  attributed  to  so  much  of  the 
act  of  1789,  as  declares,  that  pilots  shall  continue  to  be  regulated 
in  conformity,  "with  such  laws  as  the  States  may  respectively 
hereafter  enact  for  the  purpose,  until  further  legislative  provision 
shall  be  made  by  Congress"? 

If  the  States  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercial  power  to  Congress,  it  is 
plain  this  act  could  not  confer  upon  them  power  thus  to  legislate. 
If  the  Constitution  excluded  the  States  from  making  any  law  regu- 
lating commerce,  certainly  Congress  cannot  regrant,  or  in  any 
manner  reconvey  to  the  States  that  power.  And  yet  this  act  of 
1789  gives  its  sanction  only  to  laws  enacted  by  the  States.  This 
necessarily  implies  a  constitutional  power  to  legislate;  for  only 
a  rule  created  by  the  sovereign  power  of  a  State  acting  in  its  legis- 
lative capacity,  can  be  deemed  a  law,  enacted  by  a  State;   and  if 
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the  State  has  so  hmited  its  sovereign  power  that  it  no  longer 
extends  to  a  particular  subject,  manifestly  it  cannot,  in  any- 
proper  sense,  be  said  to  enact  laws  thereon.  Entertaining  these 
views  we  are  brought  directly  and  unavoidably  to  the  considera- 
tion of  the  question,  whether  the  grant  of  the  commercial  power 
to  Congress,  did  per  se  deprive  the  States  of  all  power  to  regulate 
pilots.  This  question  has  never  been  decided  by  this  court,  nor, 
in  our  judgment,  has  any  case  depending  upon  all  the  considera- 
tions which  must  govern  this  one,  come  before  this  court.  The 
grant  of  commercial  power  to  Congress  does  not  contain  any 
terms  which  expressly  exclude  the  States  from  exercising  an 
authority  over  its  subject-matter.  If  they  are  excluded  it  must  be 
because  the  nature  of  the  power,  thus  granted  to  Congress,  re- 
quires that  a  similar  authority  should  not  exist  in  the  States.  If 
it  were  conceded  on  the  one  side,  that  the  nature  of  this  power, 
like  that  to  legislate  for  the  District  of  Columbia,  is  absolutely 
and  totally  repugnant  to  the  existence  of  similar  power  in  the 
States,  probably  no  one  would  deny  that  the  grant  of  the  power 
to  Congress,  as  effectually  and  perfectly  excludes  the  States  from 
all  future  legislation  on  the  subject,  as  if  express  words  had  been 
used  to  exclude  them.  And  on  the  other  hand,  if  it  were  admitted 
that  the  existence  of  this  power  in  Congress,  like  the  power  of 
taxation,  is  compatible  with  the  existence  of  a  similar  power  in  the 
States,  then  it  would  be  in  conformity  with  the  contemporary 
exposition  of  the  Constitution  (Federalist,  No.  32)  and  with  the 
judicial  construction,  given  from  time  to  time  by  this  court, 
after  the  most  deliberate  consideration,  to  hold  that  the  mere 
grant  of  such  a  power  to  Congress,  did  not  imply  a  prohibition  on 
the  States  to  exercise  the  same  power;  that  it  is  not  the  mere  exist- 
ence of  such  a  power,  but  its  exercise  by  Congress,  which  may  be 
incompatible  with  the  exercise  of  the  same  power  by  the  States, 
and  that  the  States  may  legislate  in  the  absence  of  congressional 
regulations.  Sturges  v.  Crowninshield,  4  Wheat.  193;  Moore 
V.  Houston,  5  Wheat.  1;  Wilson  v.  Blackbird  Creek  Co.,  2  Peters, 

251. 

The  diversities  of  opinion,  therefore,  which  have  existed  on 
this  subject,  have  arisen  from  the  different  views  taken  of  the 
nature  of  this  power.  But  when  the  nature  of  a  power  like  this 
is  spoken  of,  when  it  is  said  that  the  nature  of  the  power  re- 
quires that  it  should  be  exercised  exclusively  by  Congress,  it 
must  be  intended  to  refer  to  the  subjects  of  that  power,  and  to 
say  they  are  of  such  a  nature  as  to  require  exclusive  legislation 
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by  Congress.  Now  the  power  to  regulate  commerce,  embraces 
a  vast  field,  containing  not  only  many,  but  exceedingly  various 
subjects,  quite  unlike  in  their  nature;  some  imperatively  demand- 
ing a  single  uniform  rule,  operating  equally  on  the  commerce  of 
the  United  States  in  every  port;  and  some,  like  the  subject  now 
in  question,  as  imperatively  demanding  that  diversity,  which 
alone  can  meet  the  local  necessities  of  navigation. 

Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this  power 
requires  exclusive  legislation  by  Congress,  is  to  lose  sight  of  the 
nature  of  the  subjects  of  this  power,  and  to  assert  concerning  all 
of  them,  what  is  really  applicable  but  to  a  part.  Whatever  sub- 
jects of  this  power  are  in  their  nature  national,  or  admit  only  of 
one  uniform  system,  or  plan  of  regulation,  may  justly  be  said  to 
be  of  such  a  nature  as  to  require  exclusive  legislation  by  Congress. 
That  this  cannot  be  affirmed  of  laws  for  the  regulation  of  pilots 
and  pilotage  is  plain.  The  act  of  1789  contains  a  clear  and  au- 
thoritative declaration  by  the  first  Congress,  that  the  nature  of 
this  subject  is  such,  that  until  Congress  should  find  it  necessary 
to  exert  its  power,  it  should  be  left  to  the  legislation  of  the  States; 
that  it  is  local  and  not  national;  that  it  is  likely  to  be  the  best 
provided  for,  not  by  one  system,  or  plan  of  regulations,  but  by  as 
many  as  the  legislative  discretion  of  the  several  States  should 
deem  applicable  to  the  local  peculiarities  of  the  ports  within 
their  limits. 

Viewed  in  this  light,  so  much  of  this  act  of  1789  as  declares  that 
pilots  shall  continue  to  be  regulated  "by  such  laws  as  the  States 
may  respectively  hereafter  enact  for  that  purpose,"  instead  of 
being  held  to  be  inoperative,  as  an  attempt  to  confer  on  the  States 
a  power  to  legislate,  of  which  the  Constitution  had  deprived  them, 
is  allowed  an  appropriate  and  important  signification.  It  mani- 
fests the  understanding  of  Congress,  at  the  outset  of  the  govern- 
ment, that  the  nature  of  this  subject  is  not  such  as  to  require  its 
exclusive  legislation.  The  practice  of  the  States,  and  of  the 
National  government,  has  been  in  conformity  with  this  declara- 
tion, from  the  origin  of  the  National  government  to  this  time; 
and  the  nature  of  the  subject  when  examined,  is  such  as  to  leave 
no  doubt  of  the  superior  fitness  and  propriety,  not  to  say  the  ab- 
solute necessity,  of  different  systems  of  regulation,  drawn  from 
local  knowledge  and  experience,  and  conformed  to  local  wants. 
How  then  can  we  say,  that  by  the  mere  grant  of  power  to  regulate 
commerce,  the  States  are  deprived  of  all  the  power  to  legislate  on 
this  subject,  because  from  the  nature  of  the  power  the  legislation 
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of  Congress  must  be  exclusive.  This  would  be  to  affirm  that  the 
nature  of  the  power  is  in  any  case,  something  different  from  the 
nature  of  the  subject  to  which,  in  such  case,  the  power  extends, 
and  that  the  nature  of  the  power  necessarily  demands,  in  all  cases, 
exclusive  legislation  by  Congress,  while  the  nature  of  one  of  the 
subjects  of  that  power,  not  only  does  not  require  such  exclusive 
legislation,  but  may  be  best  provided  for  by  many  different  sys- 
tems enacted  by  the  States,  in  conformity  with  the  circumstances 
of  the  ports  within  their  limits.  In  construing  an  instrument 
designed  for  the  formation  of  a  government,  and  in  determining 
the  extent  of  one  of  its  important  grants  of  power  to  legislate,  we 
can  make  no  such  distinction  between  the  nature  of  the  power  and 
the  nature  of  the  subject  on  which  that  power  was  intended  prac- 
tically to  operate,  nor  consider  the  grant  more  extensive  by  affirm- 
ing of  the  power,  what  is  not  true  of  its  subject  now  in  question. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  mere  grant 
to  Congress  of  the  power  to  regulate  commerce,  did  not  deprive 
the  States  of  power  to  regulate  pilots,  and  that  although  Congress 
has  legislated  on  this  subject,  its  legislation  manifests  an  intention, 
wdth  a  single  exception,  not  to  regulate  this  subject,  but  to  leave 
its  regulation  to  the  several  States.  To  these  precise  questions, 
which  are  all  we  are  called  on  to  decide,  this  opinion  must  be  under- 
stood to  be  confined.  It  does  not  extend  to  the  question  what  other 
subjects,  under  the  commercial  power,  are  within  the  exclusive 
control  of  Congress,  or  may  be  regulated  by  the  States  in  the  ab- 
sence of  all  congressional  legislation;  nor  to  the  general  question 
how  far  any  regulation  of  a  subject  by  Congress,  may  be  deemed 
to  operate  as  an  exclusion  of  all  legislation  by  the  States  upon  the 
same  subject.  We  decide  the  precise  questions  before  us,  upon 
what  we  deem  sound  principles,  applicable  to  this  particular 
subject  in  the  state  in  which  the  legislation  of  Congress  has  left 
it.    We  go  no  further. 

We  have  not  adverted  to  the  practical  consequences  of  holding 
that  the  States  possess  no  power  to  legislate  for  the  regulation 
of  pilots,  though  in  our  apprehension  these  would  be  of  the  most 
serious  importance.  For  more  than  sixty  years  this  subject  has 
been  acted  on  by  the  States,  and  the  systems  of  some  of  them 
created  and  of  others  essentially  modified  during  that  period. 
To  hold  that  pilotage  fees  and  penalties  demanded  and  received 
during  that  time,  have  been  illegally  exacted,  under  color  of  void 
laws,  would  work  an  amount  of  mischi(^f  vvhicii  a  clear  conviction 
of  constitutional  duty,  if  entertained,  nmst  force  us  to  occasion, 
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but  which  could  be  viewed  by  no  just  mind  without  deep  regret. 
Nor  would  the  mischief  be  hmited  to  the  past.  If  Congress  were 
now  to  pass  a  law  adopting  the  existing  State  laws,  if  enacted 
without  authority,  and  in  violation  of  the  Constitution,  it  would 
seem  to  us  to  be  a  new  and  questionable  mode  of  legislation. 

If  the  grant  of  commercial  power  in  the  Constitution  has  de- 
prived the  States  of  all  power  to  legislate  for  the  regulation  of 
pilots,  if  their  laws  on  this  subject  are  mere  usurpations  upon  the 
exclusive  power  of  the  general  government,  and  utterly  void,  it 
may  be  doubted  whether  Congress  could,  with  propriety,  recog- 
nize them  as  laws,  and  adopt  them  as  its  own  acts;  and  how  are 
the  legislatures  of  the  States  to  proceed  in  future,  to  watch  over 
and  amend  these  laws,  as  the  progressive  wants  of  a  growing 
commerce  will  require,  when  the  members  of  those  legislatures 
are  made  aware  that  they  cannot  legislate  on  this  subject  without 
violating  the  oaths  they  have  taken  to  support  the  Constitution 
of  the  United  States? 

We  are  of  opinion  that  this  State  law  was  enacted  by  virtue 
of  a  power,  residing  in  the  State  to  legislate;  that  it  is  not  in  con- 
flict with  any  law  of  Congress;  that  it  does  not  interfere  with 
any  system  which  Congress  has  estabhshed  by  making  regulations, 
or  by  intentionally  leaving  individuals  to  their  own  unrestricted 
action;  that  this  law  is  therefore  vahd,  and  the  judgment  of  the 
Supreme  Court  of  Pennsylvania  in  each  case  must  be  affirmed.^ 

McLean  and  Wayne,  JJ.,  dissented;  and  Daniel,  J.,  although 
he  concurred  in  the  judgment  of  the  court,  yet  dissented  from  its 
reasoning. 

McLean,  J.  .  .  . 

Daniel,  J.  .  .  . 

1  See  Ex  parte  McNiel,  13  Wall.  236  (1872);  Spraigue  v.  Thompson,  118 
U.  S.  90  (1886);  Smith  v.  Alabama,  124  U.  S.  465  (1888);  Olsen  v.  Smith,  195 
U.  S.  332  (1904).  — Ed.   • 
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VEAZIE  V.   MOOR. 

Supreme  Court  of  the  United  States.     1852. 

[14  Howard,  568.] » 

Error  to  the  Supreme  Judicial  Court  of  Maine, 

In  the  State  court  Moor  sought  an  injunction  against  the  run- 
ning of  the  steamboat  Governor  Dana  on  the  Penobscot  River  be- 
tween Old  Town  and  Piscataquis  Falls.  The  basis  of  the  bill  was 
that  a  ]\Iaine  statute  of  July  30,  1846,  authorized  certain  persons 
to  improve  the  navigation  of  the  Penobscot  River  above  Old  Town, 
and  granted  to  them  for  twenty  years  the  sole  right  of  navigating 
the  river  with  steamboats  from  Old  Town  so  far  up  as  they  should 
render  the  river  navigable.  Moor,  as  assignee  of  the  grantees, 
made  the  improvements  and  placed  steamboats  upon  the  desig- 
nated part  of  the  river.  The  river  is  wholly  in  Maine;  and  it  is 
not  subject  to  tides  above  Bangor,  near  its  mouth.  By  reason  of 
a  fall  and  dams  it  has  never  been  navigable  between  Bangor  and 
Old  Town.  From  Bangor  to  the  steamboat  landing  at  Old  Town 
there  is  a  railway.  In  the  stretch  of  river  affected  by  the  improve- 
ments are  islands  owned  and  occupied  by  the  Penobscot  tribe  of 
Indians,  a  tribe  under  the  jurisdiction  and  guardianship  of  Maine. 
The  steamboat  Governor  Dana  was  enrolled  and  licensed  for  the 
coasting  trade,  at  the  custom  house  in  Bangor;  and  it  ran  upon 
the  improved  part  of  the  river  above  Old  Town.  Upon  an  agreed 
statement  of  facts  the  Supreme  Judicial  Court  granted  the  in- 
junction as  prayed  (31  Me.  360). 

Paine,  for  plaintiffs  in  error;  and  Kelley  and  Moor,  contra. 

Daniel,  J.,  dehvered  the  opinion  of  the  court.  .  .  . 

Upon  a  comparison  of  this  decree,  and  of  the  statute  upon 
which  it  is  founded,  with  the  provision  of  the  Constitution  already 
referred  to,  we  are  unable  to  perceive  by  what  rule  of  interpreta- 
tion either  the  statute  or  the  decree  can  be  brought  within  either 
of  the  categories  comprised  in  that  provision. 

These  categories  are,  1st.  Commerce  with  foreign  nations. 
2dly.  Commerce  amongst  the  several  States.  3dly.  Commerce 
with  the  Indian  tribes.  Taking  the  term  commerce  in  its  broad- 
est acceptation,  supposing  it  to  embrace  not  merely  traffic,  but 
the  means  and  vehicles  by  which  it  is  prosecuted,  can  it  properly 
be  made  to  include  objects  and  purposes  such  as  those  contem- 

'  A  statement  haa  been  framed  upon  the  opinion.  —  Ed. 
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plated  by  the  law  under  review?  Commerce  with  foreign  nations 
must  signify  commerce  which  in  some  sense  is  necessarily  con- 
nected with  these  nations,  transactions  which  either  immediately, 
or  at  some  stage  of  their  progress,  must  be  extraterritorial.  The 
phrase  can  never  be  appHed  to  transactions  wholly  internal,  be- 
tween citizens  of  the  same  community,  or  to  a  polity  and  laws 
whose  ends  and  purposes  and  operations  are  restricted  to  the 
territory  and  soil  and  jurisdiction  of  such  community.  Nor  can 
it  be  properly  concluded,  that,  because  the  products  of  domestic 
enterprise  in  agriculture  or  manufactures,  or  in  the  arts,  may 
ultimately  become  the  subjects  of  foreign  commerce,  that  the 
control  of  the  means  or  the  encouragements  by  which  enterprise 
is  fostered  and  protected,  is  legitimately  within  the  import  of  the 
phrase  foreign  commerce,  or  fairly  implied  in  any  investiture  of 
the  power  to  regulate  such  commerce.  A  pretension  as  far  reach- 
ing as  this  would  extend  to  contracts  between  citizen  and  citizen 
of  the  same  State,  would  control  the  pursuits  of  the  planter,  the 
grazier,  the  manufacturer,  the  mechanic,  the  immense  operations 
of  the  colHeries  and  mines  and  furnaces  of  the  country;  for  there 
is  not  one  of  these  avocations,  the  results  of  which  may  not  become 
the  subjects  of  foreign  commerce,  and  be  borne  either  by  turn- 
pikes, canals,  or  railroads,  from  point  to  point  within  the  several 
States,  towards  an  ultimate  destination,  like  the  one  above  men- 
tioned. Such  a  pretension  would  effectually  prevent  or  paralyze 
every  effort  at  internal  improvement  by  the  several  States;  for 
it  cannot  be  supposed,  that  the  States  would  exhaust  their  capital 
and  their  credit  in  the  construction  of  turnpikes,  canals,  and  rail- 
roads, the  remuneration  derivable  from  which,  and  all  control  over 
which,  might  be  immediately  wrested  from  them,  because  such 
pubHc  works  would  be  facihties  for  a  commerce  which,  whilst 
avaiUng  itself  of  those  facihties,  was  unquestionably  internal, 
although  intermediately  or  ultimately  it  might  become  foreign. 

The  rule  here  given  with  respect  to  the  regulation  of  foreign 
commerce,  equally  excludes  from  the  regulation  of  commerce 
between  the  States  and  the  Indian  tribes  the  control  over  turn- 
pikes, canals,  or  railroads,  or  the  clearing  and  deepening  of  water- 
courses exclusively  within  the  States,  or  the  management  of  the 
transportation  upon  and  by  means  of  such  improvements.  In 
truth,  the  power  vested  in  Congress  by  article  1st,  section  8th  of 
the  Constitution,  was  not  designed  to  operate  upon  matters  Uke 
those  embraced  in  the  statute  of  the  State  of  Maine,  and  which 
are  essentially  local  in  their  nature  and  extent.    The  design  and 
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object  of  that  power,  as  evinced  in  the  historj^  of  the  Constitution, 
was  to  estabhsh  a  perfect  equahty"  amongst  the  several  States  as 
to  commercial  rights,  and  to  prevent  unjust  and  invidious  dis- 
tinctions, which  local  jealousies  or  local  and  partial  interests  might 
be  disposed  to  introduce  and  maintain.  These  were  the  views 
pressed  upon  the  public  attention  by  the  advocates  for  the  adop- 
tion of  the  Constitution,  and  in  accordance  therewith  have  been 
the  expositions  of  this  instrument  propounded  by  this  court,  in 
decisions  quoted  by  counsel  on  either  side  of  this  cause,  though 
differently  applied  by  them.  Vide  The  Federahst,  Nos.  7  and  11, 
and  the  cases  of  Gibbons  v.  Ogden,  9  Wheat.  1;  New  York  v. 
Miln,  11  Peters,  102;  Brown  v.  The  State  of  Maryland,  12 
Wheat.  419;  and  the  License  cases  in  5  Howard,  504. 

The  fact  of  procuring  from  the  collector  of  the  port  of  Bangor 
a  Hcense  to  prosecute  the  coasting  trade  for  the  boat  placed  upon 
the  Penobscot  by  the  plaintiff  in  error,  (the  Governor  Dana,)  does 
not  affect,  in  the  sUghtest  degree,  the  rights  or  condition  of  the 
parties.  These  remain  precisely  as  they  would  have  stood  had  no 
such  hcense  been  obtained.  A  hcense  to  prosecute  the  coasting 
trade  is  a  warrant  to  traverse  the  waters  washing  or  bounding 
the  coasts  of  the  United  States.  Such  a  hcense  conveys  no  privilege 
to  use,  free  of  tolls,  or  of  any  condition  whatsoever,  the  canals 
constructed  by  a  State,  or  the  watercourses  partaking  of  the 
character  of  canals  exclusively  within  the  interior  of  a  State,  and 
made  practicable  for  navigation  by  the  funds  of  the  State,  or  by 
privileges  she  maj^  have  conferred  for  the  accomphshment  of  the 
same  end.  The  attempt  to  use  a  coasting  license  for  a  purpose 
like  this,  is,  in  the  first  place,  a  departure  from  the  obvious  mean- 
ing of  the  document  itself,  and  an  abuse  wholly  beyond  the  object 
and  the  power  of  the  government  in  granting  it.  .  .  . 

Affirmed. 


SMITH  V.   MARYLAND. 

Supreme  Court  of  the  United  States.     1855. 

[18  Howard,  71.] 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  Second  Judicial  Circuit  of  the  State  of  Maryland, 
in  and  for  Anne  Arundel  County. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Latrobe,  for  plaintiff  in  error;  and  Campbell,  contra. 

Curtis,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  Anne  Arundel 
County,  in  the  State  of  Maryland,  under  the  25th  section  of  the 
judiciary  act  of  1789.  It  appears  by  the  record  that  the  plaintiff 
in  error,  being  a  citizen  of  the  State  of  Pennsylvania,  was  the 
owner  of  a  sloop  called  The  Volant,  which  was  regularly  enrolled 
at  the  port  of  Philadelphia,  and  licensed  to  be  employed  in  the 
coasting  trade  and  fisheries;  that,  in  March,  1853,  the  schooner 
was  seized  by  the  sheriff  of  Anne  Arundel  County,  while  engaged 
in  dredging  for  oysters  in  the  Chesapeake  Bay,  and  was  con- 
demned to  be  forfeited  to  the  State  of  Maryland,  by  a  justice  of 
the  peace  of  that  State,  before  whom  the  proceeding  was  had; 
that  on  appeal  to  the  Circuit  Court  for  the  county,  being  the 
highest  court  in  which  a  decision  could  be  had,  this  decree  of  for- 
feiture was  affirmed;  and  that  the  plaintiff  in  error  insisted,  in 
the  Circuit  Court,  that  such  seizure  and  condemnation  were  re- 
pugnant to  the  Constitution  of  the  United  States. 

This  vessel  being  enrolled  and  licensed,  under  the  Constitution 
and  laws  of  the  United  States,  to  be  employed  in  the  coasting 
trade  and  fisheries,  and  while  so  employed  having  been  seized 
and  condemned  under  a  law  of  a  State,  the  owner  has  a  right  to 
the  decision  of  this  court  upon  the  question,  whether  the  law  of 
the  State,  by  virtue  of  which  condemnation  passed,  was  repug- 
nant to  the  Constitution  or  laws  of  the  United  States. 

That  part  of  the  law  in  question  containing  the  prohibition 
and  inflicting  the  penalty,  which  appears  to  have  been  applied  by 
the  State  court  to  this  case,  is  as  follows  (1833,  ch.  254) :  — 

"An  Act  to  prevent  the  Destruction  of  Oysters  in  the  Waters  of  this 

State. 

"Whereas,  the  destruction  of  oysters  in  the  waters  of  this 
State  is  seriously  apprehended,  from  the  destructive  instrument 
used  in  taking  them,  therefore  — 

"  Sec.  1.  Be  it  enacted  by  the  general  assembly  of  Maryland, 
That  it  shall  be  unlawful  to  take  or  catch  oysters  in  any  of  the 
waters  of  this  State  with  a  scoop  or  drag,  or  any  other  instrument 
than  such  tongs  and  rakes  as  are  now  in  use,  and  authorized  by 
law;  and  all  persons  whatever  are  hereby  forbid  the  use  of  such 
instruments  in  taking  or  catching  oysters  in  the  waters  of  this 
State,  on  pain  of  forfeiting  to  the  State  the  boat  or  vessel  em- 
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ployed  for  the   purpose,   together  with   her  papers,   furniture, 
tackle,  and  apparel,  and  all  things  on  board  the  same."  .  .  . 

It  was  argued  that  it  is  repugnant  to  that  clause  of  the  Consti- 
tution which  confers  on  Congress  power  to  regulate  commerce, 
because  it  authorizes  the  seizure,  detention,  and  forfeiture  of  a 
vessel  enrolled  and  licensed  for  the  coasting  trade,  under  the  laws 
of  the  United  States,  while  engaged  in  that  trade. 

But  such  enrolment  and  license  confer  no  immunity  from  the 
operation  of  vahd  laws  of  a  State.  If  a  vessel  of  the  United 
States,  engaged  in  commerce  between  two  States,  be  interrupted 
therein  by  a  law  of  a  State,  the  question  arises  whether  the  State 
had  power  to  make  the  law  by  force  of  which  the  voyage  was 
interrupted.  This  question  must  be  decided,  in  each  case,  upon 
its  own  facts.  If  it  be  found,  as  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
that  the  State  had  not  power  to  make  the  law,  under  which  a 
vessel  of  the  United  States  was  prevented  from  prosecuting  its 
voyage,  then  the  prevention  is  unlawful,  and  the  proceedings 
under  the  law  invahd.  But  a  State  may  make  valid  laws  for  the 
seizure  of  vessels  of  the  United  States.  Such,  among  others,  are 
quarantine  and  health  laws. 

In  considering  whether  this  law  of  Maryland  belongs  to  one  or 
the  other  of  these  classes  of  laws,  there  are  certain  established 
principles  to  be  kept  in  view,  which  we  deem  decisive. 

Whatever  soil  below  low-water  mark  is  the  subject  of  exclusive 
propriety  and  ownership,  belongs  to  the  State  on  whose  maritime 
border  and  within  whose  territory  it  Hes,  subject  to  any  lawful 
grants  of  that  soil  by  the  State,  or  the  sovereign  power  which 
governed  its  territory  before  the  declaration  of  independence. 
Pollard's  Lessee  v.  Hagan,  3  How.  212;  Martin  v.  Waddell,  16 
Pet.  367;  Den  v.  The  Jersey  Co.,  15  How.  426. 

But  this  soil  is  held  by  the  State,  not  only  subject  to,  but  in 
some  sense  in  trust  for,  the  enjoyment  of  certain  public  rights, 
among  which  is  the  common  liberty  of  taking  fish,  as  well  shell- 
fish as  floating  fish.  ...  It  may  forbid  all  such  acts  as  would 
render  the  public  rights  less  valuable.  .  .  .  This  power  results 
from  the  ownership  of  the  soil,  from  the  legislative  jurisdiction 
of  the  State  over  it,  and  from  its  duty  to  preserve  unimpaired 
those  public  uses  for  which  the  soil  is  held.  Vattel,  b.  1,  c.  20, 
§  246;  Corfield  v.  Coryell,  4  Wash.  R.  376.  It  has  been  exercised 
by  many  of  the  States.  See  Angell  on  Tide  Waters,  145,  156, 
170,  192-193. 

The  law  now  in  question  is  of  this  character.    Its  avowed,  and 
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unquestionably  its  real,  object  is  to  prevent  the  destruction  of 
oysters  within  the  waters  of  the  State,  by  the  use  of  particular 
instruments  in  taking  them.  It  does  not  touch  the  subject  of 
the  common  liberty  of  taking  oysters,  save  for  the  purpose  of 
guarding  it  from  injury,  to  whomsoever  it  may  belong,  and  by 
whomsoever  it  may  be  enjoyed.  Whether  this  liberty  belongs 
exclusively  to  the  citizens  of  the  State  of  Maryland,  or  may  law- 
fully be  enjoyed  in  common  by  all  citizens  of  the  United  States; 
whether  this  public  use  may  be  restricted  by  the  State  to  its  own 
citizens,  or  a  part  of  them,  or. by  force  of  the  Constitution  of  the 
United  States,  must  remain  common  to  all  citizens  of  the  United 
States;  whether  the  national  government,  by  a  treaty  or  act  of 
Congress,  can  grant  to  foreigners  the  right  to  participate  therein; 
or  what,  in  general,  are  the  limits  of  the  trust  upon  which  the 
State  holds  this  soil,  or  its  power  to  define  and  control  that  trust, 
are  matters  wholly  without  the  scope  of  this  case,  and  upon 
which  we  give  no  opinion. 

So  much  of  this  law  as  is  above  cited  may  be  correctly  said  to 
be  not  in  conflict  with,  but  in  furtherance  of,  any  and  all  public 
rights  of  taking  oysters,  whatever  they  may  be;  and  it  is  the 
judgment  of  the  court,  that  it  is  within  the  legislative  power  of 
the  State  to  interrupt  the  voyage  and  inflict  the  forfeiture  of  a 
vessel  enrolled  and  licensed  under  the  laws  of  the  United  States, 
for  a  disobedience,  by  those  on  board,  of  the  commands  of  such 
a  law.  .  .  . 

Affirmedf  with  costs. 


FOSTER  V.   DAVENPORT. 
Supreme  Court  of  the  United  States.     1859. 

[22  Howard,  244.]  i 

Error  to  the  Supreme  Court  of  Alabama. 

Davenport  and  others,  commissioners  of  pilotage  of  the  harbor 
of  Mobile,  brought  action  in  the  City  Court  against  the  steamboat 
Swan,  to  recover  penalties  for  violating  an  Alabama  statute  of 
February  15,  1854,  requiring  owners  of  steamboats  navigating  the 

^  A  statement  has  been  framed  with  the  aid  of  Sinnot  v.  Davenport,  22 
How.  227  (1859).  — Ed. 
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waters  of  the  State,  before  the  boat  shall  leave  the  port  of  Mobile, 
to  file  a  statement  of  the  name  of  the  boat  and  of  the  o^vners  and 
of  their  residences.  Other  facts  are  given  in  the  opinion.  The 
City  Court  gave  judgment  against  the  vessel,  and  the  judgment 
was  affirmed  by  the  Supreme  Court  of  Alabama. 

Phillips,  for  plaintiffs  in  error;  and  C.  C.  Clay,  Jr.,  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

According  to  the  admitted  state  of  facts,  this  boat  was  engaged 
in  lightering  goods  from  and  to  vessels  anchored  in  the  lower  bay 
of  Mobile,  and  the  wharves  of  the  city,  and  in  towing  vessels  an- 
chored there  to  and  from  the  city,  and,  in  some  instances,  towing 
the  same  beyond  the  outer  bar  of  the  bay,  and  into  the  Gulf  to 
the  distance  of  several  miles.  This  boat  was  duly  enrolled  and 
licensed  to  carry  on  the  coasting  trade  at  the  time  she  was  en- 
gaged in  this  business,  and  of  the  seizure  under  the  State  law. 

It  also  appears  from  the  answer,  and  which  facts  are  admitted 
to  be  true,  that  the  port  of  Mobile  is  resorted  to  and  frequented 
by  ships  and  vessels,  of  different  size  in  tonnage,  engaged  in  the 
trade  and  commerce  of  the  United  States  with  foreign  nations  and 
among  the  several  States;  that  the  vessels  of  small  size  and  ton- 
nage are  accustomed  to  come  up  to  the  wharves  of  the  city,  and 
discharge  their  cargo,  but  that  large  vessels  frequenting  said  port 
cannot  come  up,  on  account  of  the  shallowness  of  the  waters  in 
some  parts  of  the  bay,  and  are  compelled  to  anchor  at  the  lower 
bay,  and  to  discharge  and  receive  their  cargo  by  lighters;  and 
that  the  steamboat  of  claimants  was  engaged  in  lightering  goods 
to  and  from  said  vessels,  and  in  towing  vessels  to  and  from  the 
lower  bay  and  the  wharves  of  the  city. 

It  is  quite  apparent,  from  the  facts  admitted  in  the  case,  that 
this  steamboat  was  employed  in  aid  of  vessels  engaged  in  the 
foreign  or  coastwise  trade  and  commerce  of  the  United  States, 
either  in  the  delivery  of  their  cargoes,  or  in  to\ving  the  vessels 
themselves  to  the  port  of  Mobile.  The  character  of  the  navigation 
and  business  in  which  it  was  employed  cannot  be  distinguished 
from  that  in  which  the  vessels  it  towed  or  unloaded  were  engaged. 
The  lightering  or  towing  was  but  the  prolongation  of  the  .voyage 
of  the  vessels  assisted  to  their  i)ort  of  destination.  .  .  . 

Reversed. 
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CONWAY  V.   TAYLOR. 

Supreme  Court  of  the  United  States.     1861. 

[1  Black,  603.]  i 

Error  to  the  Court  of  Appeals  of  Kentucky. 

In  1794  the  proper  Kentucky  authorities  granted  to  James 
Taylor  a  ferry  across  the  Ohio  River,  from  his  landing  in  front 
of  Newport,  with  authority  to  receive  the  same  fares  which  were 
allowed  upon  transportation  from  the  opposite  side.  The  ferry 
was  estabhshed  and  maintained.  In  1854  a  competing  ferry  was 
estabHshed,  the  pubhc  landing  of  Newport  being  used.  In  January, 
1854,  the  claimants  under  the  Taylor  license  brought,  in  the  Circuit 
Court  of  Campbell  County,  a  suit  to  enjoin  the  competition.  The 
competing  ferry-boat  obtained  on  March  6,  1854,  a  ferry  hcense 
under  the  laws  of  Ohio.  All  the  boats  had  coasting  licenses  from 
the  United  States.  The  lower  court  decreed  that  the  owners  of 
the  competing  boat  be  enjoined  from  landing  that  boat  or  any 
other  at  the  Newport  landing  for  the  purpose  of  receiving  or  land- 
ing persons  or  property  ferried  from,  or  to  be  ferried  to,  the 
opposite  shore.  On  appeal  the  Court  of  Appeals,  holding  it  errone- 
ous to  adjudge  the  exclusive  right  of  ferrying  from  both  sides  of 
the  river  to  be  in  the  plaintiffs,  reversed  the  judgment  and  re- 
manded the  cause  with  directions  to  perpetuate  the  injunction  to 
the  extent  of  declaring  the  exclusive  right  of  ferrying  from  the 
Kentucky  side  to  be  in  the  plaintiffs. 

Stanhery,  for  plaintiffs  in  error;  and  Stevenson,  contra. 

Swayne,  J.  .  .  .  The  concurrent  action  of  the  two  States  was 
not  necessary.  "A  ferry  is  in  respect  of  the  landing  place,  and  not 
of  the  water.  The  water  may  be  to  one,  and  the  ferry  to  another." 
13  Viner's  Ab.  208,  A. 

In  11  Wend.  590,  The  People  v.  Babcock,  this  same  objection 
was  urged,  in  respect  of  a  Ucense  under  the  laws  of  New  York,  for 
a  ferry  across  the  Niagara  River.  The  court  said:  "The  privilege 
of  the  license  may  not  be  as  valuable  to  the  grantee,  by  not  ex- 
tending* across  the  river;  but  as  far  as  it  does  extend,  he  is  entitled 
to  all  the  provisions  of  the  law,  the  object  of  which  is  to  secure 
the  exclusive  privilege  of  maintaining  a  ferry  at  a  designated 
place."  .  .  . 

The  franchise  is  confined  to  the  transit  from  the  shore  of  the 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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State.  The  same  rights  which  she  claims  for  herself  she  concedes 
to  others.  She  has  thrown  no  obstacle  in  the  way  of  the  transit 
from  the  States  lying  upon  the  other  side  of  the  Ohio  and  Missis- 
sippi. She  has  left  that  to  be  wholly  regulated  by  their  ferry 
laws.  .  .  . 

A  ferry  franchise  is  as  much  property  as  a  rent  or  any  other  in- 
corporeal hereditament,  or  chattels,  or  realty.  It  is  clothed  with 
the  same  sanctity  and  entitled  to  the  same  protection  as  other 
property. 

"An  estate  in  such  a  franchise  and  an  estate  in  land  rest  upon 
the  same  principle."    3  Kent's  Com.  459. 

Lastly,  it  is  urged  that  the  Commodore,  having  been  enrolled 
under  the  laws  of  the  United  States,  and  licensed  under  those 
laws  for  the  coasting  trade,  the  decree  violates  the  rights 
which  the  enrolment  and  hcense  gave  to  the  appellants  in 
respect  of  that  trade  by  obstructing  the  free  navigation  of  the 
Ohio. 

Here  it  is  necessary  to  consider  the  extent  of  the  injunction 
which  the  decree  directs  to  be  entered  by  the  court  below. 

The  counsel  for  the  appellants  insists  that,  "as  respects  trans- 
portation from  the  Kentucky  side,  and  from  the  Commodore's 
wharf  at  the  foot  of  Monmouth  Street,  that  vessel  is  enjoined, 
under  'all  or  any  circumstances,  from  transporting  persoyis  or  prop- 
erty '  to  the  opposite  shore,  unless  under  the  authority  of  the  State 
of  Kentucky." 

We  do  not  so  understand  the  decree.  If  we  did,  we  should, 
without  hesitation,  reverse  it.  An  examination  of  the  context 
leaves  no  doubt,  in  our  minds,  that  the  court  intended  only  to 
enjoin  the  Commodore,  under  "all  or  any  circumstances,  from 
transporting  persons  or  property"  from  the  Kentucky  shore  in 
violation  of  the  ferry  rights  of  the  appellees,  which  it  was  the  pur- 
pose of  the  decree  to  protect.  The  bill  made  no  case,  and  asked 
nothing,  beyond  this.  The  court  could  not  have  intended  to  go 
beyond  the  case  before  it.  That  the  appellants  had  the  right  after 
as  before  the  injunction,  in  the  prosecution  of  the  carrying  and 
coasting  trade,  and  of  ordinary  commercial  navigation,  to  trans- 
port "  persons  and  property"  from  the  Kentucky  shore,  no  one, 
we  apprehend,  will  deny.  The  limitation  is  the  line  which  pro- 
tects the  ferry  rights  of  the  appellees. 

Those  rights  give  them  no  monopoly,  under  "all  circumstances," 
of  all  commercial  transportation  from  the  Kentucky  shore. 
They  have  no  right  to  exclude  or  restrain  those  there  prosecuting 


932     commerce:   decisions  before  close  of  civil  war. 

the  business  of  commerce  in  good  faith,  without  the  regularity  or 
purposes  of  ferry  trips,  and  seeking  in  nowise  to  interfere  with 
the  enjoyment  of  their  franchise.  To  suppose  that  the  Court  of 
Appeals,  in  the  language  referred  to,  intended  to  lay  down  the 
converse  of  these  propositions,  would  do  that  distinguished  tribunal 
gross  injustice. 

The  Commodore  was  run  openly  and  avowedly  as  a  ferryboat; 
that  was  her  business.  The  injunction  as  to  her  and  her  business 
was  correct. 

The  language  of  the  court  must  be  considered  as  limited  to  that 
subject.  The  zeal  with  which  this  point  was  pressed  by  the  counsel 
for  the  appellants  has  led  us  thus  fully  to  consider  it. 

The  enrolment  of  the  Commodore  ascertained  her  ownership, 
and  gave  her  a  national  character. 

The  license  gave  her  authority  to  carry  on  the  coasting  trade. 
Together  they  put  the  appellants  in  a  position  to  make  the  ques- 
tion here  to  be  considered. 

The  language  of  the  Constitution  to  which  this  objection  refers 
is  as  follows:  ''The  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."    Art.  I,  §  8,  clause  4. 

The  character  and  extent  of  the  power  thus  conferred,  and  the 
boundaries  which  separate  that  power  from  the  powers  of  the 
States  touching  the  same  subject,  came  under  discussion  in  this 
court,  for  the  first  time,  in  Gibbons  v.  Ogden  (9  Wheat.  1).  It 
was  argued  on  both  sides  with  exhaustive  learning  and  ability. 
The  judgment  of  the  court  was  dehvered  by  Chief  Justice  Mar- 
shall. The  court  said:  "They"  (State  inspection  laws)  "form  a 
portion  of  the  immense  mass  of  legislation  which  embraces  every- 
thing within  the  territory  of  a  State  not  surrendered  to  the  General 
Government;  all  which  can  be  most  advantageously  exercised  by 
the  States  themselves.  Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect  turnpike  roads, 
ferries,  etc.,  are  parts  of  this  mass."  .  .  . 

Rights  of  commerce  give  no  authority  to  their  possessor  to 
invade  the  rights  of  property.  He  cannot  use  a  bridge,  a  canal, 
or  a  railroad  without  paying  the  fixed  rate  of  compensation.  He 
cannot  use  a  warehouse  or  vehicle  of  transportation  belonging  to 
another  without  the  owner's  consent.  No  more  can  he  invade 
the  ferry  franchise  of  another  without  authority  from  the  holder. 
The  vitality  of  such  a  franchise  lies  in  its  exclusiveness.     The 
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moment    the    right    becomes   common,   the  franchise   ceases  to 
exist. 

We  have  shown  that  it  is  property,  and,  as  such,  rests  upon  the 
same  principle  which  lies  at  the  foundation  of  all  other  property. 

Undoubtedl}',  the  States,  in  conferring  ferry  rights,  may  pass 
laws  so  infringing  the  commercial  power  of  the  nation  that  it 
would  be  the  duty  of  this  court  to  annul  or  control  them.  13  How. 
519,  Wheeling  Bridge  case.  The  function  is  one  of  extreme 
dehcacy,  and  only  to  be  performed  where  the  infraction  is  clear. 
The  ferry  laws  in  question  in  this  case  are  not  of  that  character. 
We  find  nothing  in  them  transcending  the  legitimate  exercise  of 
the  legislative  power  of  the  State. 

The  authorities  referred  to  must  be  considered  as  putting  the 
question  at  rest.  The  ordinance  of  1787  was  not  particularly 
brought  to  our  attention  in  the  discussion  at  bar.  Any  argument 
drawn  from  that  source  is  sufficiently  met  by  what  has  been 
already  said. 

The  counsel  for  the  appellees  has  invoked  the  authority  of 
Cooley  V.  The  Board  of  Wardens  of  Philadelphia  (12  How.  299), 
in  which  a  majority  of  this  court  held  that,  upon  certain  subjects 
affecting  commerce  as  placed  under  the  guardianship  of  the  Con- 
stitution of  the  United  States,  the  States  may  pass  laws  which 
will  be  operative  till  Congress  shall  see  fit  to  annul  them. 

In  the  view  we  have  taken  of  this  case,  we  have  found  it  un- 
necessary to  consider  that  subject. 

There  has  been  now  nearly  three-quarters  of  a  century  of  practi- 
cal interpretation  of  the  Constitution.  During  all  that  time,  as 
before  the  Constitution  had  its  birth,  the  States  have  exercised 
the  power  to  establish  and  regulate  ferries;  Congress  never.  We 
have  sought  in  vain  for  any  act  of  Congress  which  involves  the 
exercise  of  this  power. 

That  the  authority  hes  within  the  scope  of  "  that  immense  mass  " 
of  undelegated  powers  which  "are  reserved  to  the  States  respec- 
tively," we  think  too  clear  to  admit  of  doubt. 

We  place  our  judgment  wholly  upon  that  ground. 

There  is  no  error  in  the  decree  of  the  Court  of  Appeals.    It  is 
therefore  affirmed,  with  costs. 
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Section  II. 
Decisions  since  the  Close  of  the  Civil  War. 

STEAMSHIP  COMPANY  v.    PORTWARDENS. 

Supreme  Court  of  the  United  States.     1867. 

[6  Wallace,  31.]  i 

Error  to  the  Supreme  Court  of  Louisiana. 

In  a  justice's  court  judgment  was  recovered  for  a  fee  of  five 
dollars  under  a  Louisiana  statute  of  Mar.  15,  1855,  which  enacted 
that  the  master  and  wardens  of  the  port  of  New  Orleans  should 
be  entitled  to  demand  that  sum,  in  addition  to  other  fees,  whether 
called  on  to  perform  any  service  or  not,  from  every  vessel  arriving 
in  the  port.  The  judgment  was  affirmed  by  the  Supreme  Court 
of  Louisiana. 

Durant,  for  defendants  in  error;    and  Salomon,  contra. 

Chase,  C.  J.,  delivered  the  opinion  of  the  court. 

That  the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  States  is  vested  in  Congress,  and  that  no  State  without 
the  consent  of  Congress  can  lay  any  duties  or  imposts  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws,  or  any  duty  of  tonnage,  are  familiar 
provisions  of  the  Constitution,  which  have  been  frequently  and 
thoroughly  examined  in  former  judgments  of  this  court. 

The  power  to  regulate  commerce  was  given  to  Congress  in 
comprehensive  terms,  and  with  the  single  exception  of  the  power 
to  lay  duties  on  exports.  And  it  was  thus  given,  so  far  as  it  relates 
to  commerce  between  the  States,  with  the  obvious  intent  to  place 
that  commerce  beyond  interruption  or  embarrassment  arising 
from  the  conflicting  or  hostile  State  regulations. 

At  the  same  time  it  was  not  intended  to  interfere  with  the 
exercise  of  State  authority  upon  subjects  properly  within  State 
jurisdiction.  The  power  to  enact  inspection  laws  is  expressly 
recognized  as  not  affected  by  the  grant  of  power  to  regulate  com- 
merce. And  some  other  powers,  the  exercise  of  which  may,  in 
various  degrees,  affect  commerce,  have  always  been  held  not  to 
be  within  the  grant  to  Congress.  To  this  class  it  is  settled  belong 
quarantine  and  other  health  laws,  laws  concerning  the  domestic 
police,  and  laws  regulating  the  internal  trade  of  a  State. 
^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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There  are  other  cases  in  which,  either  by  express  provision  or  by- 
omission  to  exercise  its  own  powers,  Congress  has  left  to  the  regula- 
tion of  States  matters  clearly  within  its  commercial  powers.  Of 
this  description  were  the  pilot  laws  recognized  as  vahd  by  the  act 
of  1789,  1  Stat,  at  Large,  54,  and  1837,  5  Id.  153. 

That  the  act  of  the  legislature  of  Louisiana  is  a  regulation  of 
commerce  can  hardly  be  doubted.  It  imposes  a  tax  upon  every 
ship  entering  the  port  of  New  Orleans,  to  be  collected  upon  every 
entry.  In  the  case  of  a  steamer  plying  between  that  port  and 
ports  in  adjoining  States  of  Alabama  or  Texas,  it  becomes  a  serious 
burden,  and  works  the  very  mischief  against  which  the  Constitu- 
tion intended  to  protect  commerce  among  the  States. 

It  is  claimed,  however,  that  the  tax  is  for  compensation  to  the 
master  and  wardens,  whose  duty  it  is  to  perform,  when  called  upon, 
the  various  services  required  of  portwardens,  and  that  the  law  for 
its  collection  stands  therefore  on  the  same  constitutional  grounds 
as  the  State  laws  authorizing  the  collection  of  pilotage. 

But  there  are  two  answers  to  this  proposition. 

The  first  is,  that  no  act  of  Congress  recognizes  such  laws  as 
that  of  Louisiana  as  proper  and  beneficial  regulations,  while  the 
State  laws  in  respect  to  pilotage  are  thus  recognized. 

The  second  is,  that  the  right  to  recover  pilotage  and  half- 
pilotage,  as  prescribed  by  State  legislation,  rests  not  only  on  State 
laws  but  upon  contract.  Pilotage  is  compensation  for  services 
performed;  half-pilotage  is  compensation  for  services  which  the 
pilot  has  put  himself  in  readiness  to  perform  by  labor,  risk,  and 
cost,  and  which  he  has  actually  offered  to  perform.  Steamship 
Company  v.  Johffe,  2  Wallace,  450.  But  in  the  case  before  us 
there  were  no  services  and  no  offer  to  perform  any.  The  State 
law  is  express.  It  subjects  the  vessel  to  the  demand  of  the  master 
and  wardens,  "whether  they  be  called  on  to  perform  any  service 
or  not." 

It  may  be  true  that  the  existence  of  such  a  body  of  men  is 
beneficial  to  commerce,  but  the  same  is  true  of  the  government  of 
the  State,  of  the  city  government,  of  the  courts,  of  the  whole  body 
of  public  functionaries.  If  the  constitutionality  of  the  charge  for 
the  benefit  of  the  master  and  wardens  can  be  maintained  upon 
the  ground  that  it  secures  compensation  for  services,  it  is  difficult 
to  perceive  upon  what  grounds  the  constitutionality  of  any  State 
law  imposing  taxes  for  the  benefit  of  the  State  government  upon 
vessels  landing  in  its  ports,  can  be  questioned. 

We  think  it  quite  clear,  therefore,  that  the  regulation  of  com- 
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merce  made  by  the  act  before  us  comes  within  none  of  the  limita- 
tions or  exceptions  to  the  general  rule  of  the  Constitution  that 
the  regulation  of  commerce  among  the  States  is  in  Congress. 

We  think,  also,  that  the  tax  imposed  by  the  act  of  Louisiana 
is,  in  the  fair  sense  of  the  word,  a  duty  on  tonnage.  In  the  most 
obvious  and  general  sense  it  is  true,  those  words  describe  a  duty 
proportioned  to  the  tonnage  of  the  vessel;  a  certain  rate  on  each 
ton.  But  it  seems  plain  that,  taken  in  this  restricted  sense,  the 
constitutional  provision  would  not  fully  accomplish  its  intent. 
The  general  prohibition  upon  the  States  against  levying  duties 
on  imports  or  exports  would  have  been  ineffectual  if  it  had  not 
been  extended  to  duties  on  the  ships  which  serve  as  the  vehicles 
of  conveyance.  This  extension  was  doubtless  intended  by  the 
prohibition  of  any  duty  of  tonnage.  It  was  not  only  a  pro  rata 
tax  which  was  prohibited,  but  any  duty  on  the  ship,  whether  a 
fixed  sum  upon  its  whole  tonnage,  or  a  sum  to  be  ascertained  by 
comparing  the  amount  of  tonnage  with  the  rate  of  duty. 

In  this  view  of  the  case,  the  levy  of  the  tax  in  question  is  ex- 
pressly prohibited.  .  .  . 

Reversed. 


WOODRUFF  V.   PARHAM. 

Supreme  Court  of  the  United  States.     1869. 

[8  Wallace,  123.]  ^ 

Error  to  the  Supreme  Court  of  Alabama. 

In  the  Circuit  Court  of  Mobile  County  Woodruff  and  Parker, 
a  firm  of  auctioneers,  brought  action  against  Parham,  tax  collector 
of  the  city  of  Mobile,  for  wrongfully  taking  goods.  The  city,  in 
accordance  with  its  charter,  had  imposed  a  tax  on  real  and  per- 
sonal estate,  auction  sales  and  sales  of  merchandise,  capital 
employed  in  business  and  income  within  the  city;  and  the  firm, 
having  sold,  as  auctioneers  and  commission  merchants,  goods 
brought  from  other  States  and  sold  at  wholesale  in  the  original 
packages,  claimed  freedom  from  liability  as  to  the  tax  on  these 
sales.  Judgment  was  rendered  for  the  defendant  and  was  affirmed 
by  the  Supreme  Court  of  Alabama. 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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J.  A.  Campbell  and  another,  for  plaintiffs  in  error;  and 
P.  Phillips,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  c^e  was  heard  by  the  court  of  the  State  of  Alabama  upon 
an  agreed  statement  of  facts,  and  that  statement  fully  raises  the 
question  whether  merchandise  brought  from  other  States  and 
sold,  under  the  circumstances  stated,  comes  within  the  prohibi- 
tion of  the  Federal  Constitution,  that  no  State  shall,  without  the 
consent  of  Congress,  levy  any  imposts  or  duties  on  imports  or 
exports.  And  it  is  claimed  that  it  also  brings  the  case  within  the 
principles  laid  down  by  this  court  in  Brown  v.  Maryland.  .  .  . 

The  tax  of  the  State  of  INIaryland,  which  was  the  subject  of 
controversy  in  that  case,  was  limited  by  its  terms  to  importers  of 
foreign  articles  or  commodities,  and  the  proposition  that  we  are 
now  to  consider  is  whether  the  provision  of  the  Constitution  to 
which  we  have  referred  extends,  in  its  true  meaning  and  intent, 
to  articles  brought  from  one  State  of  the  Union  into  another.  .  .  . 

The  words  impost,  imports,  and  exports  are  frequently  used  in 
the  Constitution.  They  have  a  necessary  correlation,  and  when 
we  have  a  clear  idea  of  what  either  word  means  in  any  partic- 
ular connection  in  which  it  may  be  found,  we  have  one  of  the  most 
satisfactory  tests  of  its  definition  in  other  parts  of  the  same 
instrument. 

In  the  case  of  Brown  v.  Maryland,  the  word  imports,  as  used 
in  the  clause  now  under  consideration,  is  defined,  both  on  the 
authority  of  the  lexicons  and  of  usage,  to  be  articles  brought  into 
the  country;  and  impost  is  there  said  to  be  a  duty,  custom,  or 
tax  levied  on  articles  brought  into  the  country.  In  the  ordinary 
use  of  these  terms  at  this  day,  no  one  would,  for  a  moment,  think 
of  them  as  having  relation  to  any  other  articles  than  those  brought 
from  a  country  foreign  to  the  United  States,  and  at  the  time  the 
case  of  BroT,\Ti  v.  Maryland  was  decided  —  namely,  in  1827  —  it 
is  reasonable  to  suppose  that  the  general  usage  was  the  same,  and 
that  in  defining  imports  as  articles  brought  into  the  country,  the 
Chief  Justice  used  the  word  country  as  a  synonym  for  United 
States. 

But  the  word  is  susceptible  of  being  applied  to  articles  intro- 
duced from  one  State  into  another,  and  we  must  inquire  if  it  was 
so  used  by  the  framers  of  the  Constitution. 

Leaving,  then,  for  a  moment,  the  clause  of  the  Constitution 
under  consideration,  we  find  the  first  use  of  any  of  these  correla- 
tive terms  in  that  clause  of  the  eighth  section  of  the  first  article, 
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which  begins  the  enumeration  of  the  powers  confided  to  Con- 
gress. 

"The  Congress  shall  have  power  to  levy  and  collect  taxes,  duties, 
imposts,  and  excises,  .  .  .  but  all  duties,  imposts,  a»d  excises 
shall  be  uniform  throughout  the  United  States." 

Is  the  word  impost,  here  used,  intended  to  confer  upon  Con- 
gress a  distinct  power  to  levy  a  tax  upon  all  goods  or  merchandise 
carried  from  one  State  into  another?  Or  is  the  power  limited  to 
duties  on  foreign  imports?  If  the  former  be  intended,  then  the 
power  conferred  is  curiously  rendered  nugatory  by  the  subse- 
quent clause  of  the  ninth  section,  which  declares  that  no  tax  shall 
be  laid  on  articles  exported  from  any  State,  for  no  article  can  be 
imported  from  one  State  into  another  which  is  not,  at  the  same 
time,  exported  from  the  former.  But  if  we  give  to  the  word  im- 
posts, as  used  in  the  first-mentioned  clause,  the  definition  of 
Chief  Justice  Marshall,  and  to  the  word  export  the  corresponding 
idea  of  something  carried  out  of  the  United  States,  we  have,  in 
the  power  to  lay  duties  on  imports  from  abroad,  and  the  prohi- 
bition to  lay  such  duties  on  exports  to  other  countries,  the  power 
and  its  limitations  concerning  imposts. 

It  is  also  to  be  remembered  that  the  Convention  was  here  giving 
the  right  to  lay  taxes  by  National  authority  in  connection  with 
paying  the  debts  and  providing  for  the  common  defence  and  the 
general  welfare,  and  it  is  a  reasonable  inference  that  they  had  in 
view,  in  the  use  of  the  word  imports,  those  articles  which,  being 
introduced  from  other  nations  and  diffused  generally  over  the  coun- 
try for  consumption,  would  contribute,  in  a  common  and  general 
way,  to  the  support  of  the  National  government.  If  internal 
taxation  should  become  necessary,  it  was  provided  for  by  the  terms 
taxes  and  excises. 

There  are  two  provisions  of  the  clause  under  which  exemption 
from  State  taxation  is  claimed  in  this  case,  which  are  not  without 
influence  on  that  prohibition,  namely:  that  any  State  may,  with 
the  assent  of  Congress,  lay  a  tax  on  imports,  and  that  the  net  prod- 
uce of  such  tax  shall  be  for  the  benefit  of  the  Treasury  of  the 
United  States.  The  framers  of  the  Co,nstitution,  claiming  for  the 
general  government,  as  they  did,  all  the  duties  on  foreign  goods 
imported  into  the  country,  might  well  permit  a  State  that  wished 
to  tax  more  heavily  than  Congress  did,  foreign  liquors,  tobacco, 
or  other  articles  injurious  to  the  community,  or  which  interfered 
with  their  domestic  policy,  to  do  so,  provided  such  tax  met  the 
approbation  of  Congress,  and  was  paid  into  the  Federal  treasury. 
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But  that  it  was  intended  to  permit  such  a  tax  to  be  imposed  by- 
such  authority  on  the  products  of  neighboring  States  for  the  use 
of  the  Federal  government,  and  that  Congress,  under  this  temp- 
tation, was  to  arbitrate  between  the  State  which  proposed  to  levy 
the  tax  and  those  which  opposed  it,  seems  altogether  improbable. 

Yet  this  must  be  the  construction  of  the  clause  in  question  if  it 
has  any  reference  to  goods  imported  from  one  State  into  another. 

If  we  turn  for  a  moment  from  the  consideration  of  the  lan- 
guage of  the  Constitution  to  the  history  of  its  formation  and 
adoption,  we  shall  find  additional  reason  to  conclude  that  the 
words  imports  and  imposts  were  used  wdth  exclusive  reference  to 
articles  imported  from  foreign  countries. 

Section  three,  article  six,  of  the  Confederation  provided  that 
no  State  should  lay  imposts  or  duties  which  might  interfere  mth 
any  stipulation  in  treaties  entered  into  by  the  United  States;  and 
section  one,  article  nine,  that  no  treaty  of  commerce  should  be  made 
whereby  the  legislative  power  of  the  respective  States  should  be 
restrained  from  imposing  such  imposts  and  duties  on  foreigners 
as  their  owti  people  were  subjected  to,  or  from  prohibiting  the 
exportation  or  importation  of  any  species  of  goods  or  commodi- 
ties whatsoever.  In  these  two  articles  of  the  Confederation,  the 
words  imports,  exports,  and  imposts  are  used  with  exclusive  refer- 
ence to  foreign  trade,  because  they  have  regard  only  to  the  treaty- 
making  power  of  the  federation. 

As  soon  as  peace  was  restored  by  the  success  of  the  Revolution, 
and  commerce  began  to  revive,  it  became  obvious  that  the  most 
eligible  mode  of  raising  revenue  for  the  support  of  the  general 
government  and  the  payment  of  its  debts  wa«  by  duties  on  foreign 
merchandise  imported  into  the  country.  .  .  .  And  the  discus- 
sions of  the  Congress  of  that  day  ...  are  full  of  the  subject  of 
the  injustice  done  by  the  States  who  had  good  seaports,  by  duties 
levied  in  those  ports  on  foreign  goods  designed  for  States  who  had 
no  such  ports. 

In  this  state  of  public  feeling  in  this  matter,  the  Constitutional 
Convention  assembled. 

Its  very  first  grant  of  power  to  the  new  government  about  to  be 
established,  was  to  lay  and  collect  imposts  or  duties  on  foreign 
goods  imported  into  the  country,  and  among  its  restraints  upon 
the  States  was  the  corresponding  one  that  they  should  lay  no 
duties  on  imports  or  exports.  .  .  . 

So  far  as  our  research  has  extended,  neither  the  word  export,  im- 
port, or  impost  is  to  be  found  in  the  discussions  on  this  subject, 
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as  they  have  come  down  to  us  from  that  time,  in  reference  to  any- 
other  than  foreign  commerce,  without  some  special  form  of  words 
to  show  that  foreign  commerce  is  not  meant.  .  .  . 

Whether  we  look,  then,  to  the  terms  of  the  clause  of  the  Con- 
stitution in  question,  or  to  its  relation  to  the  other  parts  of  that 
instrument,  or  to  the  history  of  its  formation  and  adoption,  or  to 
the  comments  of  the  eminent  men  who  took  part  in  those  trans- 
actions, we  are  forced  to  the  conclusion  that  no  intention  existed 
to  prohibit,  by  this  clause,  the  right  of  one  State  to  tax  articles 
brought  into  it  from  another.  If  we  examine  for  a  moment  the 
results  of  an  opposite  doctrine,  we  shall  be  well  satisfied  with  the 
wisdom  of  the  Constitution  as  thus  construed. 

The  merchant  of  Chicago  who  buys  his  goods  in  New  York  and 
sells  at  wholesale  in  the  original  packages,  may  have  his  millions 
employed  in  trade  for  half  a  lifetime  and  escape  all  State,  county, 
and  city  taxes;  for  all  that  he  is  worth  is  invested  in  goods  which 
he  claims  to  be  protected  as  imports  from  New  York.  Neither 
the  State  nor  the  city  which  protects  his  life  and  property  can 
make  him  contribute  a  dollar  to  support  its  government,  im- 
prove its  thoroughfares  or  educate  its  children.  The  merchant 
in  a  town  in  Massachusetts,  who  deals  only  in  wholesale,  if  he 
purchase  his  goods  in  New  York,  is  exempt  from  taxation.  If  his 
neighbor  purchase  in  Boston,  he  must  pay  all  the  taxes  which  Mas- 
sachusetts levies  with  equal  justice  on  the  property  of  all  its 
citizens. 

These  cases  are  merely  mentioned  as  illustrations.  But  it  is 
obvious  that  if  articles  brought  from  one  State  into  another  are 
exempt  from  taxation,  even  under  the  limited  circumstances  laid 
do^\Ti  in  the  case  of  Brown  v.  Maryland,  the  grossest  injustice 
must  prevail,  and  equality  of  public  burdens  in  all  our  large  cities 
is  impossible.  .  .  . 

The  case  of  Brown  v.  Maryland,  as  we  have  already  said,  arose 
out  of  a  statute  of  that  State,  taxing,  by  way  of  discrimination, 
importers  who  sold,  by  wholesale,  foreign  goods. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
distinctly  bases  the  invalidity  of  the  statute,  (1)  On  the  clause  of 
the  Constitution  which  forbids  a  State  to  levy  imposts  or  duties  on 
imports;  and  (2)  That  which  confers  on  Congress  the  power  to  reg- 
ulate commerce  with  foreign  nations,  among  the  States,  and  with 
the  Indian  tribes. 

The  casual  remark,  therefore,  made  in  the  close  of  the  opinion, 
"that  we  suppose  the  principles  laid  down  in  this  case  to  apply 
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equally  to  importations  from  a  sister  State,"  can  only  be  received 
as  an  intimation  of  what  they  might  decide  if  the  case  ever  came 
before  them,  for  no  such  case  was  then  to  be  decided.  It  is  not, 
therefore,  a  judicial  decision  of  the  question,  even  if  the  remark  was 
intended  to  apply  to  the  first  of  the  grounds  on  which  that  deci- 
sion was  placed. 

But  the  opinion  in  that  case  discusses,  as  we  have  said,  under 
two  distinct  heads,  the  two  clauses  of  the  Constitution  which  he 
supposed  to  be  violated  by  the  Maryland  statute,  and  the  remark 
above  quoted  follows  immediately  the  discussion  of  the  second 
proposition,  or  the  applicability  of  the  commerce  clause  to  that 
case. 

If  the  court  then  meant  to  say  that  a  tax  levied  on  goods  from  a 
sister  State  which  was  not  levied  on  goods  of  a  similar  character 
produced  within  the  State,  would  be  in  conflict  with  the  clause  of 
the  Constitution  giving  Congress  the  right  "to  regulate  commerce 
among  the  States,"  as  much  as  the  tax  on  foreign  goods,  then 
under  consideration,  was  in  conflict  with  the  authority  "to  reg- 
ulate commerce  with  foreign  nations,"  we  agree  to  the  propo- 
sition. ,  .  . 

The  case  before  us  is  a  simple  tax  on  sales  of  merchandise,  im- 
posed alike  upon  all  sales  made  in  Mobile,  whether  the  sales  be 
made  by  a  citizen  of  Alabama  or  of  another  State,  and  whether  the 
goods  sold  are  the  produce  of  that  State  or  some  other.  There  is 
no  attempt  to  discriminate  injuriously  against  the  products  of 
other  States  or  the  rights  of  their  citizens,  and  the  case  is  not, 
therefore,  an  attempt  to  fetter  commerce  among  the  States,  or 
to  deprive  the  citizens  of  other  States  of  any  privilege  or  immun- 
ity possessed  by  citizens  of  Alabama.  But  a  law  having  such  oper- 
ation would,  in  our  opinion,  be  an  infringement  of  the  provisions 
of  the  Constitution  which  relate  to  those  subjects,  and  therefore 
void.  .  .  . 

Judgment  affirmed.^ 

Nelson,  J.,  dissenting.  .  .  . 

1  See  Brown  v.  Houston,  114  U.  S.  622  (1885).  —  Ed. 
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PAUL  V.   VIRGINIA. 

Supreme  Court  of  the  United  States.  1869. 

[8  Wallace,  168.] » 

Error  to  the  Supreme  Court  of  Appeals  of  Virginia. 

In  the  Circuit  Court  of  Petersburg,  Paul,  a  resident  of  Virginia, 
was  indicted  for  acting  as  agent  of  New  York  fire  insurance  cor- 
porations in  issuing  and  offering  to  issue  insurance  policies  in  disre- 
gard of  Virginia  statutes  which  prohibited  insurance  companies  not 
incorporated  in  the  State  from  carrying  on  business  therein  with- 
out depositing  approved  bonds  to  an  amount  ranging  from 
$30,000  to  $50,000,  according  to  the  capital  employed,  and  obtain- 
ing a  license,  and  prohibited  any  one,  under  a  penalty  of  from  $50 
to  $500,  to  act  without  a  Ucense  as  agent  for  a  foreign  insurance 
company.  He  was  convicted  and  sentenced  to  pay  a  fine  of  $50. 
The  judgment  was  affirmed  by  the  Supreme  Court  of  Appeals, 
an  unsuccessful  contention  having  been  based  on  the  Constitu- 
tion of  the  United  States,  art.  IV.,  sect.  2,  clause  1,  and  art.  I., 
sect.  8,  clause  3. 

B.  R.  Curtis  and  J.  M.  Carlisle,  for  plaintiff  in  error;  and 
C.  Robinson  and  R.  Bowden,  contra. 

Field,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  answer  which  readily  occurs  to  the  objection  founded  upon 
the  first  clause  consists  in  the  fact  that  corporations  are  not 
citizens  within  its  meaning.  The  term  citizens  as  there  used 
applies  only  to  natural  persons,  members  of  the  body  politic,  owing 
allegiance  to  the  State,  not  to  artificial  persons  created  by  the 
legislature,  and  possessing  only  the  attributes  which  the  legisla- 
ture has  prescribed.  It  is  true  that  it  has  been  held  that  where 
contracts  or  rights  of  property  are  to  be  enforced  by  or  against  cor- 
porations, the  courts  of  the  United  States  will,  for  the  purpose  of 
maintaining  jurisdiction,  consider  the  corporation  as  representing 
citizens  of  the  State  under  the  laws  of  which  it  is  created,  and  to 
this  extent  will  treat  a  corporation  as  a  citizen  within  the  clause 
of  the  Constitution  extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  different  States.  .  .  .^ 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 

2  Citing  Hope  Ins.  Co.  v.  Boardman,  5  Cranch,  57  (1809);  Louisville,  C.  & 
C.  R.  Co.  V.  Letson,  2  How.  497  (1844);  Marshall  v.  B.  &  O.  R.  Co.,  16  Id. 
314  (1853);  Covington  Drawbridge  Co.  v.  Shepherd,  20  Id.  227,  233  (1857); 
and  Ohio  &  Mississippi  R.  Co.  v.  Wheeler,  1  Black,  286,  297  (1861).  —  Ed. 


PAUL  V.  VIRGESriA.  943 

But  in  no  case  which  has  come  under  our  observation,  either 
in  the  State  or  Federal  courts,  has  a  corporation  been  considered 
a  citizen  within  the  meaning  of  that  provision  of  the  Constitu- 
tion, which  declares  that  the  citizens  of  each  State  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of  citizens  of  the  several 
States.  .  .  } 

It  was  undoubtedly  the  object  of  the  clause  in  question  to 
place  the  citizens  of  each  State  upon  the  same  footing  with  citizens 
of  other  States,  so  far  as  the  advantages  resulting  from  citizen- 
ship in  those  States  are  concerned.  It  relieves  them  from  the  dis- 
abilities of  alienage  in  other  States;  it  inhibits  discriminating 
legislation  against  them  by  other  States;  it  gives  them  the  right 
of  free  ingress  into  other  States,  and  egress  from  them;  it  insures 
to  them  in  other  States  the  same  freedom  possessed  by  the  citi- 
zens of  those  States  in  the  acquisition  and  enjoyment  of  property 
and  in  the  pursuit  of  happiness;  and  it  secures  to  them  in  other 
States  the  equal  protection  of  their  laws.  It  has  been  justly  said 
that  no  provision  in  the  Constitution  has  tended  so  strongly  to 
constitute  the  citizens  of  the  United  States  one  people  as  this. 
Lemmon  v.  The  People,  20  N.  Y.  607. 

Indeed,  without  some  provision  of  the  kind  removing  from 
the  citizens  of  each  State  the  disabilities  of  alienage  in  the  other 
States,  and  giving  them  equality  of  privilege  with  citizens  of  those 
States,  the  Republic  would  have  constituted  little  more  than  a 
league  of  States;  it  would  not  have  constituted  the  Union  which 
now  exists. 

But  the  privileges  and  immunities  secured  to  citizens  of  each 
State  in  the  several  States,  by  the  provision  in  question,  are  those 
privileges  and  immunities  which  are  common  to  the  citizens  in 
the  latter  States  under  their  constitution  and  laws  by  virtue  of  their 
being  citizens.  Special  privileges  enjoyed  by  citizens  in  their  own 
States  are  not  secured  in  other  States  by  this  provision.  It  was 
not  intended  by  the  provision  to  give  to  the  laws  of  one  State  any 
operation  in  other  States.  They  can  have  no  such  operation,  except 
by  the  permission,  express  or  implied,  of  those  States.  The  spe- 
cial privileges  which  they  confer  must,  therefore,  be  enjoyed  at 
home,  unless  the  assent  of  other  States  to  their  enjoyment  therein 
be  given. 

Now  a  grant  of  corporate  existence  is  a  grant  of  special  privileges 
to  the  corporators,  enabling  them  to  act  for  certain  designated 

>  Citing  Bank  of  Augasta  v.  Earlo,  l.'i  Pet.  519,586  (1839);  and  Bank  of 
the  United  States  v.  Deveaux,  5  Cranch,  61  (1809).  —  Ed. 
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purposes  as  a  single  individual,  and  exempting  them  (unless 
otherwise  specially  provided)  from  individual  liability.  The  corpo- 
ration being  the  mere  creation  of  local  law,  can  have  no  legal  exist- 
ence beyond  the  limits  of  the  sovereignty  where  created.  As  said 
by  this  court  in  Bank  of  Augusta  v.  Earle,  "It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sovereignty." 
The  recognition  of  its  existence  even  by  other  States,  and  the 
enforcement  of  its  contracts  made  therein,  depend  purely  upon 
the  comity  of  those  States  —  a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the  exercise  of  its  powers 
are  prejudicial  to  their  interests  or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  in  other  States,  but,  de- 
pending for  such  recognition  and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and  conditions  as  those 
States  may  think  proper  to  impose.  They  may  exclude  the  foreign 
corporation  entirely;  they  may  restrict  its  business  to  particular 
localities,  or  they  may  exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  judgment  will  best  promote 
the  public  interest.    The  whole  matter  rests  in  their  discretion. 

If,  on  the  other  hand,  the  provision  of  the  Constitution  could 
be  construed  to  secure  to  citizens  of  each  State  in  other  States  the 
peculiar  privileges  conferred  by  their  laws,  an  extraterritorial 
operation  would  be  given  to  local  legislation  utterly  destructive 
of  the  independence  and  the  harmony  of  the  States.  At  the  pres- 
ent day  corporations  are  multiplied  to  an  almost  indefinite  extent. 
There  is  scarcely  a  business  pursued  requiring  the  expenditure  of 
large  capital,  or  the  union  of  large  numbers,  that  is  not  carried  on 
by  corporations.  It  is  not  too  much  to  say  that  the  wealth  and 
business  of  the  country  are  to  a  great  extent  controlled  by  them. 
And  if,  when  composed  of  citizens  of  one  State,  their  corporate 
powers  and  franchises  could  be  exercised  in  other  States  without 
restriction,  it  is  easy  to  see  that,  with  the  advantages  thus  pos- 
sessed, the  most  important  business  of  those  States  would  soon 
pass  into  their  hands.  The  principal  business  of  every  State  would, 
in  fact,  be  controlled  by  corporations  created  by  other  States. 

If  the  right  asserted  of  the  foreign  corporation,  when  composed 
of  citizens  of  one  State,  to  transact  business  in  other  States  were 
even  restricted  to  such  business  as  corporations  of  those  States 
were  authorized  to  transact,  it  would  still  follow  that  those  States 
would  be  unable  to  limit  the  number  of  corporations  doing  business 
therein.    They  could  not  charter  a  company  for  any  purpose,  how- 
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ever  restricted,  without  at  once  opening  the  door  to  a  flood  of  cor- 
porations from  other  States  to  engage  in  the  same  pursuits.  They 
could  not  repel  an  intruding  corporation,  except  on  the  condi- 
tion of  refusing  incorporation  for  a  similar  purpose  to  their  own 
citizens;  and  yet  it  might  be  of  the  highest  public  interest  that 
the  number  of  corporations  in  the  State  should  be  limited;  that 
they  should  be  required  to  give  publicity  to  their  transactions; 
to  submit  their  affairs  to  proper  examination;  to  be  subject  to  for- 
feiture of  their  corporate  rights  in  case  of  mismanagement,  and 
that  their  officers  should  be  held  to  a  strict  accountability  for  the 
manner  in  which  the  business  of  the  corporations  is  managed,  and 
be  liable  to  summary  removal. 

"It  is  impossible,"  to  repeat  the  language  of  this  court  in  Bank 
of  Augusta  V.  Earle,  "upon  any  sound  principle,  to  give  such  a 
construction  to  the  article  in  question,"  —  a  construction  which 
would  lead  to  results  like  these. 

We  proceed  to  the  second  objection  urged  to  the  validity  of  the 
Virginia  statute,  which  is  founded  upon  the  commercial  clause  of 
the  Constitution.  It  is  undoubtedly  true,  as  stated  by  counsel,  that 
the  power  conferred  upon  Congress  to  regulate  commerce  includes 
as  well  commerce  carried  on  by  corporations  as  commerce  carried 
on  by  individuals.  At  the  time  of  the  formation  of  the  Constitution 
a  large  part  of  the  commerce  of  the  world  was  carried  on  by  cor- 
porations. The  East  India  Company,  the  Hudson's  Bay  Com- 
pany, the  Hamburgh  Company,  the  Levant  Company,  and  the 
Virginia  Company,  may  be  named  among  the  many  corporations 
then  in  existence  which  acquired,  from  the  extent  of  their  opera- 
tions, celebrity  throughout  the  commercial  world.  This  state 
of  facts  forbids  the  supposition  that  it  was  intended  in  the  grant 
of  power  to  Congress  to  exclude  from  its  control  the  commerce  of 
corporations.  The  language  of  the  grant  makes  no  reference  to 
the  instrumentalities  by  which  commerce  may  be  carried  on;  it  is 
general,  and  includes  alike  commerce  by  individuals,  partnerships, 
associations,  and  corporations. 

There  is,  therefore,  nothing  in  the  fact  that  the  insurance  com- 
panies of  New  York  are  corporations  to  impair  the  force  of  the 
argument  of  counsel.  The  defect  of  the  argument  lies  in  the 
character  of  their  business.  Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce.  The  policies  are  simple  contracts  of  in- 
demnity against  loss  by  fire,  entered  into  between  the  corporations 
and  the  assured,  for  a  consideration  paid  by  the  latter.  These  con- 
tracts are  not  articles  of  conmierce  in  any  proper  meaning  of  the 
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word.  They  are  not  subjects  of  trade  and  barter  offered  in  the 
market  as  something  having  an  existence  and  value  independent  of 
the  parties  to  them.  They  are  not  commodities  to  be  shipped  or 
forwarded  from  one  State  to  another,  and  then  put  up  for  sale. 
They  are  like  other  personal  contracts  between  parties  which  are 
completed  by  their  signature  and  the  transfer  of  the  consideration. 
Such  contracts  are  not  interstate  transactions,  though  the  par- 
ties may  be  domiciled  in  different  States.  The  policies  do  not  take 
effect  —  are  not  executed  contracts  —  until  delivered  by  the  agent 
in  Virginia.  They  are,  then,  local  transactions,  and  are  governed 
by  the  local  law.  They  do  not  constitute  a  part  of  the  commerce 
between  the  States  any  more  than  a  contract  for  the  purchase  and 
sale  of  goods  in  Virginia  by  a  citizen  of  New  York  whilst  in  Vir- 
ginia would  constitute  a  portion  of  such  commerce.  .  .  .^ 

Affirmed} 


THE  DANIEL  BALL. 
Supreme  Court  of  the  United  States.     187L 

[10  Wallace,  557.] » 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan,  the  United  States  filed  a  libel  against  the 
Daniel  Ball  to  recover  the  penalty  for  navigating  Grand  River, 
Michigan,  between  Grand  Rapids  and  Grand  Haven,  and  trans- 
porting merchandise  and  passengers  between  those  places,  without 
the  inspection  and  license  prescribed  by  the  federal  statutes 
(5  Stat.  304  and  10  Id.  61)  for  steamboats  transporting  merchan- 
dise or  passengers  upon  "the  bays,  lakes,  rivers,  or  other  navigable 
waters  of  the  United  States."  It  was  admitted  by  stipulation  of 
the  parties  that  the  steamer  was  employed  as  alleged  and  was  not 
enrolled  and  licensed  for  the  coasting  trade,  that  some  of  the  goods 
shipped  at  Grand  Rapids  and  carried  to  Grand  Haven  were  des- 

1  Citing  Nathan  v.  Louisiana,  ante,  p.  911  (1850).  —  Ed. 

2  As  to  insurance  see  Hooper  v.  California,  155  U.  S.  648  (1895) ;  and  New 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389  (1900).  —  Ed. 

»  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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tined  and  marked  for  places  in  other  States  than  Michigan,  and 
some  of  the  goods  shipped  at  Grand  Haven  came  from  other  States 
and  were  destined  for  places  in  that  State,  that  the  vessel  was  in- 
capable of  navigating  Lake  Michigan,  and  that  the  vessel  did  not 
run  in  connection  with  any  line  of  vessels  on  the  lake  or  any  rail- 
way, though  there  were  lines  of  vessels  between  Grand  Haven  and 
other  States  and  there  was  a  railway  from  Detroit  to  both  Grand 
Haven  and  Grand  Rapids.  The  District  Court  dismissed  the 
libel;  and  the  Circuit  Court  reversed  the  decision  and  gave  a 
decree  for  the  penalty. 

A.  T.  McReijnolds,  for  appellants;  and  Bristow,  Solicitor  Gen- 
eral, contra. 

Field,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Two  questions  are  presented  in  this  case  for  our  determination. 

First:  Whether  the  steamer  was  at  the  time  designated  in  the 
libel  engaged  in  transporting  merchandise  and  passengers  on  a 
navigable  water  of  the  United  States  within  the  meaning  of  the 
acts  of  Congress;  and, 

Second:  Whether  those  acts  are  applicable  to  a  steamer  en- 
gaged as  a  common  carrier  between  places  in  the  same  State, 
when  a  portion  of  the  merchandise  transported  by  her  is  destined 
to  places  in  other  States,  or  comes  from  places  without  the  State, 
she  not  running  in  connection  with  or  in  continuation  of  any  line 
of  steamers  or  other  vessels,  or  any  railway  line  leading  to  or  from 
another  State. 

Upon  the  first  of  these  questions  we  entertain  no  doubt.  The 
doctrine  of  the  common  law  as  to  the  navigability  of  waters  has 
no  appUcation  in  this  country.  Here  the  ebb  and  flow  of  the  tide 
do  not  constitute  the  usual  test,  as  in  England,  or  any  test  at  all 
of  the  navigability  of  waters.^  .  ,  .  Those  rivers  must  be  re- 
garded as  public  navigable  rivers  in  law  which  are  navigable  in 
fact.  And  they  are  navigable  in  fact  when  they  are  used,  or  are 
susceptible  of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce,  over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and  travel  on  water. 
And  they  constitute  navigable  waters  of  the  United  States  within 
the  meaning  of  the  acts  of  Congress,  in  contradistinction  from 
the  navigable  waters  of  the  States,  when  they  form  in  their  ordi- 
nary condition  by  themselves,  or  by  uniting  with  other  waters,  a 
continued  highway  over  which  commerce  is  or  may  be  carried  on 

•  Citing  The  Genesee  Chief  v.  Fitzhugh,  12  How.  443,  457  (1851);  and 
Hine  v.  Trevor,  4  Wall.  555  (1867).  — Ed. 
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with  other  States  or  foreign  countries  in  the  customary  modes  in 
which  such  commerce  is  conducted  by  water. 

If  we  apply  this  test  to  Grand  River,  the  conclusion  follows  that 
it  must  be  regarded  as  a  navigable  water  of  the  United  States. 
From  the  conceded  facts  in  the  case  the  stream  is  capable  of  bear- 
ing a  steamer  of  one  hundred  and  twenty-three  tons  burden,  laden 
with  merchandise  and  passengers,  as  far  as  Grand  Rapids,  a  dis- 
tance of  forty  miles  from  its  mouth  in  Lake  Michigan.  And  by 
its  junction  with  the  lake  it  forms  a  continued  highway  for  com- 
merce, both  with  other  States  and  with  foreign  countries,  and  is 
thus  brought  under  the  direct  control  of  Congress  in  the  exercise 
of  its  commercial  power. 

That  power  authorizes  all  appropriate  legislation  for  the  pro- 
tection or  advancement  of  either  interstate  or  foreign  commerce, 
and  for  that  purpose  such  legislation  as  will  insure  the  convenient 
and  safe  navigation  of  all  the  navigable  waters  of  the  United 
States,  whether  that  legislation  consists  in  requiring  the  removal 
of  obstructions  to  their  use,  in  prescribing  the  form  and  size  of 
the  vessels  employed  upon  them,  or  in  subjecting  the  vessels  to 
inspection  and  license,  in  order  to  insure  their  proper  construction 
and  equipment.  "The  power  to  regulate  commerce,"  this  court 
said  in  Gilman  v.  Philadelphia,  3  Wallace,  724,  "comprehends  the 
control  for  that  purpose,  and  to  the  extent  necessary,  of  all  naviga- 
ble waters  of  the  United  States  which  are  accessible  from  a  State 
other  than  those  in  which  they  lie.  For  this  purpose  they  are  the 
public  property  of  the  nation,  and  subject  to  all  the  requisite 
legislation  of  Congress." 

But  it  is  contended  that  the  steamer  Daniel  Ball  was  only  en- 
gaged in  the  internal  commerce  of  the -State  of  Michigan,  and 
was  not,  therefore,  required  to  be  inspected  or  licensed,  even  if  it 
be  conceded  that  Grand  River  is  a  navigable  water  of  the  United 
States;  and  this  brings  us  to  the  consideration  of  the  second 
question  presented. 

There  is  undoubtedly  an  internal  commerce  which  is  subject 
to  the  control  of  the  States.  The  power  delegated  to  Congress  is 
limited  to  commerce  "among  the  several  States,"  with  foreign 
nations,  and  with  the  Indian  tribes.  This  Hmitation  necessarily 
excludes  from  Federal  control  all  commerce  not  thus  designated, 
and  of  course  that  commerce  which  is  carried  on  entirely  within 
the  limits  of  a  State,  and  does  not  extend  to  or  affect  other  States. 
Gibbons  v.  Ogden,  9  Wheaton,  194,  195.  In  this  case  it  is  admitted 
that  the  steamer  was  engaged  in  shipping  and  transporting  down 
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Grand  River,  goods  destined  and  marked  for  other  States  than 
Michigan,  and  in  receiving  and  transporting  up  the  river  goods 
brought  within  the  State  from  without  its  hmits;  but  inasmuch  as 
her  agency  in  the  transportation  was  entirely  within  the  Umits  of 
the  State,  and  she  did  not  run  in  connection  with,  or  in  continua- 
tion of,  any  Une  of  vessels  or  railway  leading  to  other  States,  it 
is  contended  that  she  was  engaged  entirely  in  domestic  commerce. 
But  this  conclusion  does  not  follow.  So  far  as  she  was  employed 
in  transporting  goods  destined  for  other  States,  or  goods  brought 
from  without  the  limits  of  Michigan  and  destined  to  places  within 
that  State,  she  was  engaged  in  commerce  between  the  States, 
and  however  limited  that  commerce  may  have  been,  she  was,  so 
far  as  it  went,  subject  to  the  legislation  of  Congress.  She  was 
employed  as  an  instrument  of  that  commerce;  for  whenever  a  com- 
modity has  begun  to  move  as  an  article  of  trade  from  one  State  to 
another,  commerce  in  that  commodity  between  the  States  has 
commenced.  The  fact  that  several  different  and  independent 
agencies  are  employed  in  transporting  the  commodity,  some  act- 
ing entirely  in  one  State,  and  some  acting  through  two  or  more 
States,  does  in  no  respect  affect  the  character  of  the  transaction. 
To  the  extent  in  which  each  agency  acts  in  that  transportation, 
it  is  subject  to  the  regulation  of  Congress. 

It  is  said  that  if  the  position  here  asserted  be  sustained,  there 
is  no  such  thing  as  the  domestic  trade  of  a  State;  that  Congress 
may  take  the  entire  control  of  the  commerce  of  the  country,  and 
extend  its  regulations  to  the  railroads  within  a  State  on  which 
grain  or  fruit  is  transported  to  a  distant  market. 

We  answer  that  the  present  case  relates  to  transportation  on 
the  navigable  waters  of  the  United  States,  and  we  are  not  called 
upon  to  express  an  opinion  upon  the  power  of  Congress  over  inter- 
state commerce  when  carried  on  by  land  transportation.  And  we 
answer  further,  that  we  are  unable  to  draw  any  clear  and  dis- 
tinct line  between  the  authority  of  Congress  to  regulate  an  agency 
employed  in  commerce  between  the  States,  when  that  agency 
extends  through  two  or  more  States,  and  when  it  is  confined  in 
its  action  entirely  within  the  limits  of  a  single  State.  If  its  au- 
thority does  not  extend  to  an  agency  in  such  commerce,  when  that 
agency  is  confined  within  the  limits  of  a  State,  its  entire  authority 
over  interstate  commerce  may  be  defeated.  Several  agencies 
combining,  each  taking  up  the  commodity  transported  at  the 
boundary  line  at  one  end  of  a  State,  and  leaving  it  at  the  boundary 
line  at  the  other  end,  the  Federal  jurisdiction  would  be  entirely 
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ousted,  and  the  constitutional  provision  would  become  a  dead 
letter.  .  .  . 

Affirmed,} 


LOW  V.   AUSTIN. 
Supreme  Court  of  the  United  States.     1872. 

[13  Wallace,  29.]  ^ 

Error  to  the  Supreme  Court  of  California. 

In  a  District  Court  of  the  State,  Low  and  others,  commission 
merchants,  brought  action  against  Austin,  collector  of  taxes  for 
the  city  and  county  of  San  Francisco,  to  recover  taxes  paid  by 
them,  under  protest,  on  goods  which  they  had  received  from 
France  on  consignment  and  which  they  had  stored  in  the  ware- 
house in  the  original  cases,  the  duties  and  the  charges  of  the 
custom  house  having  been  paid.  The  assessment  had  been  made 
under  statutes  of  California  enacting  that,  with  certain  excep- 
tions, "all  property  of  every  kind,  name,  and  nature  whatsoever 
■wdthin  the  State"  should  be  subject  to  taxation  according  to 
value.  The  basis  of  the  protest  had  been  that  the  tax  was  in 
conflict  with  the  commerce  clause  of  the  Constitution.  The  Dis- 
trict Court  gave  judgment  for  the  plaintiffs;  but  the  judgment 
was  reversed  by  the  Supreme  Court  of  California. 

W.  A.  Fisher  and  others,  for  plaintiffs  in  error;  and  J.  Hamil- 
ton, Attorney  General  of  California,  contra. 

Field,  J.,  delivered  the  opinion  of  the  court. 

The  simple  question  presented  in  this  case  for  our  considera- 
tion is,  whether  imported  merchandise,  upon  which  the  duties 
and  charges  at  the  custom  house  have  been  paid,  is  subject  to 
State  taxation,  whilst  remaining  in  the  original  cases,  unbroken 
and  unsold,  in  the  hands  of  the  importer. 

The  decision  of  this  court  in  the  case  of  Brown  v.  The  State  of 
Maryland,  12  Wheaton,  419,  furnishes  the  answer  to  the  ques- 
tion. The  distinction  between  that  case  and  the  present  case 
do6s  not  affect  the  principle  affirmed,  which  equally  governs 
both.  .  .  . 

1  See  The  Montello,  20  WaU.  430  (1874);    Ex  parte  Boyer,  109  U.  S.  629 
(1884);   The  Robert  W.  Parsons,  191  U.  S.  17  (1903).  —  Ed. 
^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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The  reasons  advanced  .  .  .  not  only  commend  themselves,  by 
their  intrinsic  force,  to  all  minds,  but  they  have  received  recog- 
nition and  approval  by  this  court  in  repeated  instances.  Mr. 
Chief  Justice  Taney,  who  was  at  the  time  eminent  at  the  bar,  as 
he  was  afterwards  eminent  on  the  bench,  argued  the  case  on 
behalf  of  the  State  of  Maryland;  and  in  the  License  Cases,  5 
Howard,  575,  he  referred  to  his  position  and  observed  that,  at 
that  time,  he  persuaded  himself  that  he  was  right,  and  thought 
that  the  decision  of  the  court  restricted  the  powers  of  the  State 
more  than  a  sound  construction  of  the  Constitution  of  the  United 
States  would  warrant.  "  But  farther  and  more  mature  reflection," 
the  great  judge  added,  "has  convinced  me  that  the  rule  laid 
dowTi  by  the  Supreme  Court  is  a  just  and  safe  one,  and  perhaps 
the  best  that  could  have  been  adopted  for  preserving  the  right 
of  the  United  States  on  the  one  hand,  and  of  the  States  on  the 
other,  and  preventing  collision  between  them.  The  question,  I 
have  already  said,  was  a  very  difficult  one  for  the  judicial  mind. 
In  the  nature  of  things  the  line  of  division  is,  in  some  degree, 
vague  and  indefinite,  and  I  do  not  see  how  it  could  be  drawn 
more  accurately  and  correctly,  or  more  in  harmony  with  the 
obvious  intention  and  object  of  this  provision  in  the  Constitu- 
tion. Indeed,  goods  imported,  while  they  remain  in  the  hands 
of  the  importer,  in  the  form  and  shape  in  which  they  were  brought 
into  the  country,  can,  in  no  just  sense,  be  regarded  as  a  part  of 
that  mass  of  property  in  the  State  usually  taxed  for  the  support 
of  the  State  government."  See  also  Almy  v.  The  State  of  Cali- 
fornia, 24  Howard,  169;  Woodruff  v.  Parham,  8  Wallace,  123; 
Hinson  v.  Lott,  Ibid.  148. 

The  Supreme  Court  of  California  appears,  from  its  opinion,  to 
have  considered  the  present  case  as  excepted  from  the  rule  laid 
down  in  Brown  v.  The  State  of  Maryland,  because  the  tax  levied 
is  not  directly  upon  imports  as  such,  and  consequently  the  goods 
imported  are  not  subjected  to  any  burden  as  a  class,  but  only 
are  included  as  part  of  the  whole  property  of  its  citizens  which  is 
subjected  equally  to  an  ad  valorem  tax.  But  the  obvious  answer 
to  this  position  is  found  in  the  fact,  which  is,  in  substance,  ex- 
pressed in  the  citations  made  from  the  opinions  of  Marshall  and 
Tanoy,  that  the  goods  imported  do  not  lose  their  character  as 
imports,  and  become  incorporated  into  the  mass  of  property  of 
the  State,  until  they  have  passed  from  the  control  of  the  importer 
or  })een  broken  up  by  him  from  their  original  cases.  Whilst  re- 
taining their   character   as   imports,   a   tax   upon   them,    in   any 
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shape,  is  within  the  constitutional  prohibition.  The  question  is 
not  as  to  the  extent  of  the  tax,  or  its  equality  with  respect  to 
taxes  on  other  property,  but  as  to  the  power  of  the  State  to  levy 
any  tax.  If,  at  any  point  of  time  between  the  arrival  of  the 
goods  in  port  and  their  breakage  from  the  original  cases,  or  sale 
by  the  importer,  they  become  subject  to  State  taxation,  the  ex- 
tent and  the  character  of  the  tax  are  mere  matters  of  legislative 
discretion. 

There  are  provisions  in  the  Constitution  which  prevent  one 
State  from  discriminating  injuriously  against  the  products  of 
other  States,  or  the  rights  of  their  citizens,  in  the  imposition  of 
taxes,  but  where  a  State,  except  in  such  cases,  has  the  power  to 
tax,  there  is  no  authority  in  this  court,  nor  in  the  United  States, 
to  control  its  action,  however  unreasonable  or  oppressive.  The 
power  of  the  State,  except  in  such  cases,  is  absolute  and  supreme. 
Woodruff  V.  Parham,  8  Wallace,  123;  Hinson  v.  Lott,  Ihid.  148. 

The  argument  for  the  tax  on  the  wines  in  the  present  case, 
that  it  is  not  greater  than  the  tax  upon  other  property  of  the 
same  value  held  by  citizens  of  the  State,  would  justify  a  like  tax 
upon  securities  of  the  United  States,  in  which  form  probably  a 
large  amount  of  the  property  of  some  of  her  citizens  consists;  yet 
it  has  been  repeatedly  held  that  such  securities  are  exempted 
from  State  taxation,  whether  the  tax  be  imposed  directly  upon 
them  by  name  or  upon  them  as  forming  a  part  in  the  aggregate 
of  the  property  of  the  taxpayer.  Bank  of  Commerce  v.  New  York 
City,  2  Black,  620.  The  rule  is  general  that  whenever  taxation 
by  a  State  is  forbidden,  or  would  interfere  with  the  full  exercise 
of  a  power  vested  in  the  government  of  the  United  States  over 
the  same  subject,  it  cannot  be  imposed.  Imports,  therefore, 
whilst  retaining  their  distinctive  character  as  such,  must  be 
treated  as  being  without  the  jurisdiction  of  the  taxing  power  of 
the  State. 

It  follows  that  the  judgment  of  the  Supreme  Court  of  Cali- 
fornia must  be 

Reversed} 

1  Compare  May  v.  New  Orleans,  178  U.  S.  496  (1900).  —  Ed. 
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CASE   OF  THE   STATE   FREIGHT  TAX. 

Supreme  Court  of  the  United  States.     1873. 

[15  Wallace,  232.]  ^ 

Error  to  the  Supreme  Court  of  Pennsylvania. 

In  the  Common  Pleas  of  Dauphin  County,  the  Reading  Rail- 
road Company,  a  Pennsylvania  corporation  operating  a  railway 
wholly  within  Pennsylvania,  was  sued  for  taxes  due,  according 
to  a  Pennsylvania  statute  of  May  25,  1864,  enacting  that  "every 
railroad  company,  steamboat  company,  canal  company,  and 
slackwater  navigation  company,  and  all  other  companies  now  or 
hereafter  doing  business  within  this  State,  and  upon  whose  works 
freight  may  be  transported,  whether  by  such  company  or  by 
individuals,  and  whether  such  company  shall  receive  compensa- 
tion for  transportation,  for  transportation  and  toll,  or  shall  re- 
ceive tolls  only,  except  turnpike  companies,  plank-road  companies, 
and  bridge  companies,  shall  .  .  .  pay  .  .  .  ,  on  each  two  thou- 
sand pounds  of  freight  so  carried,  tax  at  the  following  rates," 
namely  two,  three,  or  five  cents,  according  to  a  classification 
made  in  the  statute.  The  company  had  paid  a  tax  for  freight 
transported  wholly  within  Pennsylvania,  and  the  action  was 
brought  for  the  tax  on  the  freight  which,  as  the  jury  found,  was 
originally  destined  for  transportation  beyond  Pennsylvania  and 
was  actually  transported,  in  a  continuous  course  of  transportation, 
in  the  cars  of  the  company,  to  Pennsylvania  points  and  thence 
in  vessels.  Under  instructions,  the  jury  found  for  the  company. 
Judgment  was  so  given;  but  the  judgment  was  reversed  by  the 
Supreme  Court  of  Pennsylvania  (62  Pa.  State,  286). 

J.  E.  Gowen  and  others,  for  plaintiff  in  error;  and  F.  C.  Brewster, 
Attorney  General  of  Pennsylvania,  and  another,  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  case  presents  the  question  whether  the  statute  in  ques- 
tion, —  so  far  as  it  imposes  a  tax  upon  freight  taken  up  within 
the  State  and  carried  out  of  it,  or  taken  up  outside  the  State  and 
delivered  within  it,  or,  in  different  words,  upon  all  freight  other 
than  that  taken  up  and  delivered  within  the  State,  —  is  not  re- 
pugnant to  the  provision  of  the  Constitution  of  the  United  States 
which  ordains  "that  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States,"  or 

'  The  reporter's  stateiiicnt  h;i.s  not  Ijeen  reprinted.  —  Ed. 
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in  conflict  with  the  provision  that  "no  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws."  .  .  . 

It  has  repeatedly  been  held  that  the  constitutionality  or  un- 
constitutionaUty  of  a  State  tax  is  to  be  determined,  not  by  the 
form  or  agency  through  which  it  is  to  be  collected,  but  by  the 
subject  upon  which  the  burden  is  laid.  This  was  decided  in 
the  cases  of  Bank  of  Commerce  v.  New  York  City,  2  Black,  620, 
in  The  Bank  Tax  Case,  2  Wallace,  200,  Society  for  Savings  v. 
Coite,  6  Id.  594,  and  Provident  Bank  v.  Massachusetts,  lb.  611. 
In  all  these  cases  it  appeared  that  the  bank  was  required  by  the 
statute  to  pay  the  tax,  but  the  decisions  turned  upon  the  question, 
what  was  the  subject  of  the  tax,  upon  what  did  the  burden  really 
rest,  not  upon  the  question  from  whom  the  State  exacted  pay- 
ment into  its  treasury.  Hence,  where  it  appeared  that  the  ulti- 
mate burden  rested  upon  the  property  of  the  bank  invested  in 
United  States  securities,  it  was  held  unconstitutional,  but  where 
it  rested  upon  the  franchise  of  the  bank,  it  was  sustained. 

Upon  what,  then,  is  the  tax  imposed  by  the  act  of  August 
25th,  1864,  to  be  considered  as  laid?  Where  does  the  substantial 
burden  rest?  Very  plainly  it  was  not  intended  to  be,  nor  is  it  in 
fact,  a  tax  upon  the  franchise  of  the  carrying  companies,  or  upon 
their  property,  or  upon  their  business  measured  by  the  number  of 
tons  of  freight  carried.  On  the  contrary,  it  is  expressly  laid  upon 
the  freight  carried.  The  companies  are  required  to  pay  to  the 
State  treasurer  for  the  use  of  the  Commonwealth,  "on  each  two 
thousand  pounds  of  freight  so  carried,"  a  tax  at  the  specified 
rates.  And  this  tax  is  not  proportioned  to  the  business  done  in 
transportation.  It  is  the  same  whether  the  freight  be  moved  one 
mile  or  three  hundred.  If  freight  be  put  upon  a  road  and  carried 
at  all,  tax  is  to  be  paid  upon  it,  the  amount  of  the  tax  being  de- 
termined by  the  character  of  the  freight.  And  when  it  is  observed 
that  the  act  provides  "where  the  same  freight  shall  be  carried  over 
and  upon  different  but  continuous  lines,  said  freight  shall  be 
chargeable  with  tax  as  if  it  had  been  carried  upon  one  line,  and 
the  whole  tax  shall  be  paid  by  such  one  of  said  companies  as  the 
State  treasurer  may  select  and  notify  thereof,"  no  room  is  left  for 
doubt.  This  provision  demonstrates  that  the  tax  has  no  reference 
to  the  business  of  the  companies.  In  the  case  of  connected  hnes 
thousands  of  tons  may  be  carried  over  the  hne  of  one  company 
without  any  liabihty  of  that  company  to  pay  the  tax.    The  State 
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treasurer  is  to  decide  which  of  several  shall  pay  the  whole.  There 
is  still  another  provision  in  the  act  which  shows  that  the  burden 
of  the  tax  was  not  intended  to  be  imposed  upon  the  companies 
designated  by  it,  neither  upon  their  franchises,  their  property,  or 
their  business.  The  provision  is  as  follows :  "  Corporations  whose 
lines  of  improvements  are  used  by  others  for  the  transportation 
of  freight,  and  whose  only  earnings  arise  from  tolls  charged  for 
such  use,  are  authorized  to  add  the  tax  hereby  imposed  to  said 
tolls,  and  to  collect  the  same  therewith."  Evidently  this  contem- 
plates a  Habihty  for  the  tax  beyond  that  of  the  company  required 
to  pay  it  into  the  treasury,  and  it  authorizes  the  burden  to  be 
laid  upon  the  freight  carried,  in  exemption  of  the  corporation 
owning  the  roadway.  It  carries  the  tax  over  and  beyond  the  car- 
rier to  the  thing  carried.  Improvement  companies,  not  themselves 
authorized  to  act  as  carriers,  but  having  only  power  to  construct 
and  maintain  roadways,  charging  tolls  for  the  use  thereof,  are 
generally  limited  by  their  charters  in  the  rates  of  toll  they  are 
allowed  to  charge.  Hence  the  right  to  increase  the  tolls  to  the 
extent  of  the  tax  was  given  them  in  order  that  the  tax  might  come 
from  the  freight  transported,  and  not  from  the  treasury  of  the 
companies.  It  required  no  such  grant  to  companies  which  not 
only  own  their  roadway  but  have  the  right  to  transport  thereon. 
Though  the  tolls  they  may  exact  are  Umited,  their  charges  for 
carriage  are  not.  They  can,  therefore,  add  the  tax  to  the  charge 
for  transportation  without  further  authority.  Vide  Boyle  v. 
The  Reading  Railroad  Company,  54  Pennsylvania  State,  310; 
Cumberland  Valley  Railroad  Co.'s  Appeal,  62  Id.  218.  In  view 
of  these  provisions  of  the  statute  it  is  impossible  to  escape  from 
the  conviction  that  the  burden  of  the  tax  rests  upon  the  freight 
transported,  or  upon  the  consignor  or  consignee  of  the  freight 
(imposed  because  the  freight  is  transported),  and  that  the  com- 
pany authorized  to  collect  the  tax  and  required  to  pay  it  into 
the  State  Treasury  is,  in  effect,  only  a  tax-gatherer,  .  .  . 

Considering  it,  then,  as  manifest  that  the  tax  demanded  by 
the  act  is  imposed,  not  upon  the  company,  but  upon  the  freight 
carried,  and  because  carried,  we  proceed  to  inquire  whether,  so 
far  as  it  affects  commodities  transported  through  the  State,  or 
from  points  without  the  State  to  points  within  it,  or  from  points 
within  the  State  to  points  without  it,  the  act  is  a  regulation  of  in- 
terstate commerce.  .  .  . 

Wliy  is  not  a  tax  upon  freiglit  transported  from  State  to  State 
a  regulation  of  interstate  transportation,  and,  therefore,  a  regula- 
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tion  of  commerce  among  the  States?  Is  it  not  prescribing  a  rule 
for  the  transporter,  by  which  he  is  to  be  controlled  in  bringing 
the  subjects  of  commerce  into  the  State,  and  in  taking  them  out? 
The  present  case  is  the  best  possible  illustration.  The  legislature 
of  Pennsylvania  has  in  effect  declared  that  every  ton  of  freight 
taken  up  within  the  State  and  carried  out,  or  taken  up  in  other 
States  and  brought  within  her  limits,  shall  pay  a  specified  tax. 
The  payment  of  that  tax  is  a  condition,  upon  which  is  made  de- 
pendent the  prosecution  of  this  branch  of  commerce.  And  as 
there  is  no  limit  to  the  rate  of  taxation  she  may  impose,  if  she 
can  tax  at  all,  it  is  obvious  the  condition  may  be  made  so  onerous 
that  an  interchange  of  commodities  with  other  States  would 
be  rendered  impossible.  .  .  .  Nor  can  it  make  any  difference 
that  the  legislative  purpose  was  to  raise  money  for  the  support  of 
the  State  government,  and  not  to  regulate  transportation.  It  is 
not  the  purpose  of  the  law,  but  its  effect,  which  we  are  now  con- 
sidering. Nor  is  it  at  all  material  that  the  tax  is  levied  upon  all 
freight,  as  well  that  which  is  wholly  internal  as  that  embarked  in 
interstate  trade.  We  are  not  at  this  moment  inquiring  further 
than  whether  taxing  goods  carried  because  they  are  carried  is  a 
regulation  of  carriage.  The  State  may  tax  its  internal  commerce, 
but  if  an  act  to  tax  interstate  or  foreign  commerce  is  unconstitu- 
tional, it  is  not  cured  by  including  in  its  provisions  subjects  within 
the  domain  of  the  State.  Nor  is  a  rule  prescribed  for  carriage  of 
goods  through,  out  of,  or  into  a  State  any  the  less  a  regulation 
of  transportation  because  the  same  rule  may  be  applied  to  car- 
riage which  is  wholly  internal.  Doubtless  a  State  may  regulate 
its  internal  commerce  as  it  pleases.  If  a  State  chooses  to  exact 
conditions  for  allowing  the  passage  or  carriage  of  persons  or  freight 
through  it  into  another  State,  the  nature  of  the  exaction  is  not 
changed  by  adding  to  it  similar  conditions  for  allowing  transporta- 
tion wholly  within  the  State.  .  .  . 

If,  then,  this  is  a  tax  upon  freight  carried  between  States,  and 
a  tax  because  of  its  transportation,  and  if  such  a  tax  is  in  effect 
a  regulation  of  interstate  commerce,  the  conclusion  seems  to  be 
inevitable  that  it  is  in  conflict  with  the  Constitution  of  the  United 
States.  It  is  not  necessary  to  the  present  case  to  go  at  large  into 
the  much-debated  question  whether  the  power  given  to  Congress 
by  the  Constitution  to  regulate  commerce  among  the  States  is 
exclusive.  In  the  earlier  decisions  of  this  court  it  was  said  to  have 
been  so  entirely  vested  in  Congress  that  no  part  of  it  can  be  exer- 
cised by  a  State.     Gibbons  v.  Ogden,  9  Wheaton,  1;    Passenger 


CASE   OF  THE   STATE   FREIGHT  TAX.  957 

Cases,  7  Howard,  283.  It  has,  indeed,  often  been  argued,  and 
sometimes  intimated,  by  the  court  that,  so  far  as  Congress  has 
not  legislated  on  the  subject,  the  States  may  legislate  respecting 
interstate  commerce.  Yet,  if  they  can,  why  may  they  not  add 
regulations  to  commerce  with  foreign  nations  beyond  those  made 
by  Congress,  if  not  inconsistent  with  them,  for  the  power  over 
both  foreign  and  interstate  commerce  is  conferred  upon  the 
Federal  legislature  by  the  same  words.  And  certainly  it  has  never 
yet  been  decided  by  this  court  that  the  power  to  regulate  inter- 
state, as  well  as  foreign  commerce,  is  not  exclusively  in  Congress. 
Cases  that  have  sustained  State  laws,  alleged  to  be  regulations  of 
commerce  among  the  States,  have  been  such  as  related  to  bridges 
or  dams  across  streams  wholly  within  a  State,  police  or  health 
laws,  or  subjects  of  a  kindrecj  nature,  not  strictly  commercial  regu- 
lations. The  subjects  were  such,  as  in  Oilman  v.  Philadelphia,  3 
Wallace,  713,  it  was  said  "can  be  best  regulated  by  rules  and 
provisions  suggested  by  the  varying  circumstances  of  different 
localities,  and  limited  in  their  operation  to  such  locahties  respec- 
tively." However  this  may  be,  the  rule  has  been  asserted  with 
great  clearness,  that  whenever  the  subjects  over  which  a  power 
to  regulate  commerce  is  asserted  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of  regulation,  they  may 
justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress.  Cooley  v.  Board  of  Wardens,  12  Howard,  299; 
Oilman  v.  Philadelphia,  supra;  Crandall  v.  The  State  of  Nevada, 
6  Wallace,  42.  Surely  transportation  of  passengers  or  merchan- 
dise through  a  State,  or  from  one  State  to  another,  is  of  this  nature. 
It  is  of  national  importance  that  over  that  subject  there  should 
be  but  one  regulating  power,  for  if  one  State  can  directly  tax  per- 
sons or  property  passing  through  it,  or  tax  them  indirectly  by 
levying  a  tax  upon  their  transportation,  every  other  may,  and 
thus  commercial  intercourse  between  States  remote  from  each 
other  may  be  destroyed.  .  .  .^ 

And  if  State  taxation  of  persons  passing  from  one  State  to 
another,  or  a  State  tax  upon  interstate  transportation  of  passen- 
gers is  unconstitutional,  a  fortiori,  if  possible,  is  a  State  tax  upon 
the  carriage  of  merchandise  from  State  to  State,  in  conflict  with 
the  Federal  Constitution.  Merchandise  is  the  subject  of  com- 
merce.    Transportation   is  essential   to   commerce;    and   every 

'  Here  were  cited  Almy  v.  California,  24  How.  169  (1860);  Woodruff  v. 
Parhain,  ante,  p.  93G  (1869);  and  Crandall  v.  Nevada,  6  Wall.  35  (1809).— 
Ed. 
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burden  laid  upon  it  is  pro  tanto  a  restriction.  Whatever,  therefore, 
may  be  the  true  doctrine  respecting  the  exclusiveness  of  the 
power  vested  in  Congress  to  regulate  commerce  among  the 
States,  we  regard  it  as  established  that  no  State  can  impose 
a  tax  upon  freight  transported  from  State  to  State,  or  upon  the 
transporter  because  of  such  transportation.  .  .  . 

Judgment  reversed.  .  .  .^ 

SwAYNE,  J.  (with  whom  concurred  Davis,  J.),  dissenting. 

I  dissent  from  the  opinion  just  read.  In  my  judgment,  the 
tax  is  imposed  upon  the  business  of  those  required  to  pay  it.  The 
tonnage  is  only  the  mode  of  ascertaining  the  extent  of  the  busi- 
ness. That  no  discrimination  is  made  between  freight  carried 
wholly  within  the  State,  and  that  brought  into  or  carried  through 
or  out  of  it,  sets  this,  as  I  think,  in  a  clear  light,  and  is  conclusive 
on  the  subject. 


RAILROAD   COMPANY  v.   FULLER. 

Supreme  Court  of  the  United  States.     1873. 

[17  Wallace,  560.]  ^ 

Error  to  the  Supreme  Court  of  Iowa. 

Under  an  Iowa  statute  of  1862  requiring  each  railway  to  fix  its 
rates  annually,  in  September,  and  to  post  a  list  of  the  rates,  and 
imposing  a  penalty  for  failing  to  post  the  rates  or  for  charging 
higher  rates  than  posted.  Fuller  brought  action  in  a  District 
Court  of  Iowa  against  the  Chicago  and  Northwestern  Railroad 
Company,  an  Illinois  corporation  working  a  continuous  line 
through  Illinois,  Iowa,  and  other  States,  for  charging  him  on 
goods  from  Chicago  to  Marshalltown,  Iowa,  more  than  the  posted 
rate.  On  June  15,  1866,  Congress  had  enacted  that  "Whereas 
the  Constitution  .  .  .  confers  upon  Congress,  .  .  .  the  power  to 
regulate  commerce  among  the  several  States,  to  establish  post- 
roads  and  to  raise  and  support  armies;  therefore  .  .  .  every 
railroad  in  the  United  States  ...  is  hereby  authorized  to  carry 
upon  and  over  its  road,  bridges,  and  ferries,  all  passengers,  troops, 

»  See  Telegraph  Company  v.  Texas,  105  U.  S.  460  (1882).  —  Ed. 
*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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government  supplies,  mails,  freight,  and  property  on  their  way 
from  any  State  to  another  State,  and  to  receive  compensation 
therefor."  The  company  pleaded  that  the  Iowa  statute  conflicted 
with  the  commerce  clause  of  the  Constitution.  The  demurrer  was 
overruled,  and  the  company  excepted.  The  company  asked  a 
change  to  the  same  effect;  but  this  was  refused,  and  the  com- 
pany again  excepted.  Verdict  and  judgment  having  been  given 
for  the  plaintiff,  the  Supreme  Court  of  Iowa  affirmed  the  judg- 
ment. 

H.  C.  Henderson  and  B.  C.  Cook,  for  plaintiff  in  error;  and 
J.  H.  Ashton  and  .V.  Wilsoji,  contra. 

SwAYNE,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

No  discrimination  is  made  between  local  and  interstate  freights, 
and  no  attempt  is  made  to  control  the  rates  that  may  be  charged. 
It  is  only  required  that  the  rates  shall  be  fixed,  made  public,  and 
honestly  adhered  to.  In  this  there  is  nothing  unreasonable  or 
onerous.  The  public  welfare  is  promoted  without  wrong  or  in- 
jury to  the  company.  The  statute  was  doubtless  deemed  to  be 
called  for  by  the  interests  of  the  community  to  be  affected  by  it, 
and  it  rests  upon  a  solid  foundation  of  reason  and  justice. 

It  is  not,  in  the  sense  of  the  Constitution,  in  any  wise  a  regula- 
tion of  commerce.  It  is  a  police  regulation,  and  as  such  forms 
"a  portion  of  the  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  State  not  surrendered  to  the 
General  Government,  all  which  can  be  most  advantageously  exer- 
cised by  the  States  themselves."    Gibbons  v.  Ogden,  9  Wheaton,  1. 

This  case  presents  a  striking  analogy  to  a  prominent  feature 
in  the  case  of  The  Brig  James  Gray  v.  The  Ship  John  Fraser, 
21  Howard,  184.  There  the  city  authorities  of  Charleston  had 
passed  an  ordinance  prescribing  where  a  vessel  should  lie  in  the 
harbor,  what  light  she  should  show  at  night,  and  making  other 
similar  regulations.  It  was  objected  that  these  requirements 
were  regulations  of  commerce  and,  therefore,  void.  This  court 
affirmed  the  validity  of  the  ordinance. 

In  the  complex  system  of  polity  which  exists  in  this  country 
the  powers  of  government  may  be  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  States. 

Those  which  belong  exclusively  to  the  National  government. 

Those  which  may  be  exercised  concurrently  and  independently 
by  both. 

And  those  which  may  be  exercised  by  the  States  but  only  until 
Congress  shall  see  fit  to  act  ui)on  the  subject. 
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The  authority  of  the  State  then  retires  and  Hes  in  abeyance 
until  the  occasion  for  its  exercise  shall  recur.  Ex  parte  McNiel,  13 
Wallace,  240. 

Commerce  is  traffic,  but  it  is  much  more.  It  embraces  also 
transportation  by  land  and  water,  and  all  the  means  and  appli- 
ances necessarily  employed  in  carrying  it  on.  2  Story  on  the 
Constitution,  §§  1061,  1062. 

The  authority  to  regulate  commerce,  lodged  by  the  Constitu- 
tion in  Congress,  is  in  part  within  the  last  division  of  the  powers 
of  government  above  mentioned.  Some  of  the  rules  prescribed 
in  the  exercise  of  that  power  must  from  the  nature  of  things  be 
uniform  throughout  the  country.  To  that  extent  the  authority 
itself  must  necessarily  be  exclusive,  as  much  so  as  if  it  had  been 
declared  so  to  be  by  the  Constitution  in  express  terms. 

Others  may  well  vary  with  the  varying  circumstances  of  differ- 
ent localities.  Where  a  stream  navigable  for  the  purposes  of 
foreign  or  interstate  commerce  is  obstructed  by  the  authority  of 
a  State;  such  exercise  of  authority  may  be  valid  until  Congress 
shall  see  fit  to  intervene.  .  .  . 

If  the  requirements  of  the  statute  here  in  question  were,  as  con- 
tended by  the  counsel  for  the  plaintiff  in  error,  regulations  of 
commerce,  the  question  would  arise,  whether,  regarded  in  the 
light  of  the  authorities  referred  to,  and  of  reason  and  principle, 
they  are  not  regulations  of  such  a  character  as  to  be  valid  until 
superseded  by  the  paramount  action  of  Congress.  But  as  we 
are  unanimously  of  the  opinion  that  they  are  merely  police  regu- 
lations, it  is  unnecessary  to  pursue  the  subject. 

Judgment  affirmed. 


WELTON  V.   MISSOURI. 
Supreme  Court  of  the  United  States.     1876. 

[91  United  States,  275.]  i 

Error  to  the  Supreme  Court  of  Missouri. 

Welton  was  indicted  and  convicted  in  the  Circuit  Court  for 
Henry  County  for  selling  sewing  machines  made  outside  Missouri, 
while  going  from  place  to  place,  in  disobedience  to  a  Missouri 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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statute  whereby  it  was  provided  that  "whoever  shall  deal  in  .  .  . 
machines,  goods,  wares,  or  merchandises,  except  books,  charts, 
maps,  and  stationery,  which  are  not  the  growth,  produce,  or  man- 
ufacture of  this  State,  by  going  from  place  to  place  to  sell  the  same, 
is  declared  to  be  a  peddler,"  and  that  a  peddler  not  paying  a 
certain  rate  for  a  Ucense  is  subject  to  a  penalty.  No  license  was  re- 
quired for  selling  from  place  to  place  the  growth,  produce,  or  man- 
ufacture of  Missouri.  ■  The  Supreme  Court  of  Missouri  affirmed 
the  judgment. 

J.  T.  Botsford  and  another,  for  plaintiff  in  error;  and  J.  A. 
Hockaday,  Attorney  General  of  Missouri,  and  another,  contra. 

Field,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  license  charge  exacted  is  sought  to  be  maintained  as  a  tax 
upon  a  calling.  It  was  held  to  be  such  a  tax  by  the  Supreme  Court 
of  the  State;  a  calling,  says  the  court,  which  is  limited  to  the  sale 
of  merchandise  not  the  growth  or  product  of  the  State. 

The  general  power  of  the  State  to  impose  taxes  in  the  way  of 
licenses  upon  all  pursuits  and  occupations  within  its  limits  is  ad- 
mitted, but,  like  all  other  powers,  must  be  exercised  in  subordi- 
nation to  the  requirements  of  the  Federal  Constitution.  Where 
the  business  or  occupation  consists  in  the  sale  of  goods,  the  license 
tax  required  for  its  pursuit  is  in  effect  a  tax  upon  the  goods  them- 
selves. If  such  a  tax  be  within  the  power  of  the  State  to  levy,  it 
matters  not  whether  it  be  raised  directly  from  the  goods,  or  in- 
directly from  them  through  the  license  to  the  dealer;  but,  if  such 
tax  conflict  with  any  power  vested  in  Congress  by  the  Constitu- 
tion of  the  United  States,  it  will  not  be  any  the  less  invaUd  because 
enforced  through  the  form  of  a  personal  license.^  .  .  . 

The  license  tax  exacted  by  the  State  of  Missouri  from  dealers 
in  goods  which  are  not  the  product  or  manufacture  of  the  State, 
before  they  can  be  sold  from  place  to  place  within  the  State,  must 
be  regarded  as  a  tax  upon  such  goods  themselves;  and  the  ques- 
tion presented  is,  whether  legislation  thus  discriminating  against 
the  products  of  other  States  in  the  conditions  of  their  sale  by  a 
certain  class  of  dealers  is  valid  under  the  Constitution  of  the 
United  States.  It  was  contended  in  the  State  courts,  and  it  is 
urged  here,  that  this  legislation  violates  that  clause  of  the  Con- 
stitution which  declares  that  Congress  shall  have  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
States.  The  power  to  regulate  conferred  by  that  clause  upon 
Congress  is  one  without  limitation;  and  to  regulate  commerce  is 
»  Citing  lirown  v.  Maryland,  ante,  p.  886  (1827).  — Ed. 
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to  prescribe  rules  by  which  it  shall  be  governed,  —  that  is,  the 
conditions  upon  which  it  shall  be  conducted;  to  determine  how 
far  it  shall  be  free  and  untrammelled,  how  far  it  shall  be  burdened 
by  duties  and  imposts,  and  how  far  it  shall  be  prohibited. 

Commerce  is  a  term  of  the  largest  import.  It  comprehends 
intercourse  for  the  purposes  of  trade  in  any  and  all  its  forms,  in- 
cluding the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities between  the  citizens  of  our  country  and  the  citizens  or 
subjects  of  other  countries,  and  between  the  citizens  of  different 
States.  The  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted.  So  far  as  some  of  these 
instruments  are  concerned,  and  some  subjects  which  are  local  in 
their  operation,  it  has  been  held  that  the  States  may  provide  regu- 
lations until  Congress  acts  with  reference  to  them;  but  where  the 
subject  to  which  the  power  apphes  is  national  in  its  character,  or 
of  such  a  nature  as  to  admit  of  uniformity  of  regulation,  the  power 
is  exclusive  of  all  State  authority. 

It  will  not  be  denied  that  that  portion  of  commerce  with  foreign 
countries  and  between  the  States  which  consists  in  the  transporta- 
tion and  exchange  of  commodities  is  of  national  importance,  and 
admits  and  requires  uniformity  of  regulation.  The  very  object  of 
investing  this  power  in  the  general  government  was  to  insure  this 
uniformity  against  discriminating  State  legislation.  The  depressed 
condition  of  commerce  and  the  obstacles  to  its  growth  previous 
to  the  adoption  of  the  Constitution,  from  the  want  of  some  single 
controlling  authority,  has  been  frequently  referred  to  by  this  court 
in  commenting  upon  the  power  in  question.  .  .  . 

The  power  which  insures  uniformity  of  commercial  regulation 
must  cover  the  property  which  is  transported  as  an  article  of  com- 
merce from  hostile  or  interfering  legislation,  until  it  has  mingled 
with  and  become  a  part  of  the  general  property  of  the  country, 
and  subjected  like  it  to  similar  protection,  and  to  no  greater 
burdens.  If,  at  any  time  before  it  has  thus  become  incorporated 
into  the  mass  of  property  of  the  State  or  nation,  it  can  be  subjected 
to  any  restrictions  by  State  legislation,  the  object  of  investing  the 
control  in  Congress  may  be  entirely  defeated.  If  Missouri  can 
require  a  license  tax  for  the  sale  by  traveling  dealers  of  goods 
which  are  the  growth,  product,  or  manufacture  of  other  States  or 
countries,  it  may  require  such  license  tax  as  a  condition  of  their 
sale  from  ordinary  merchants,  and  the  amount  of  the  tax  will 
be  a  matter  resting  exclusively  in  its  discretion. 

The  power  of  the  State  to  exact  a  license  tax  of  any  amount 
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being  admitted,  no  authority  would  remain  in  the  United  States 
or  in  this  court  to  control  its  action,  however  unreasonable  or  op- 
pressive. Impost?  operating  as  an  absolute  exclusion  of  the  goods 
wouJd  be  possible,  and  all  the  evils  of  discriminating  State  legisla- 
tion, favorable  to  the  interests  of  one  State  and  injurious  to  the 
interests  of  other  States  and  countries,  which  existed  previous  to 
the  adoption  of  the  Constitution,  might  follow,  and  the  experience 
of  the  last  fifteen  years  shows  would  follow,  from  the  action  of 
some  of  the  States. 

There  is  a  difficulty,  it  is  true,  in  all  cases  of  this  character,  in 
drawnng  the  line  precisely  where  the  commercial  power  of  Con- 
gress ends  and  the  power  of  the  State  begins.  A  similar  difficulty 
was  felt  by  this  court,  in  Brown  v.  Maryland.  .  .  . 

Follo^-ing  the  guarded  language  of  the  court  in  that  case,  we 
observe  here,  as  was  observed  there,  that  it  would  be  premature 
to  state  any  rule  which  would  be  universal  in  its  application  to 
determine  when  the  commercial  power  of  the  Federal  govern- 
ment over  a  commodity  has  ceased,  and  the  power  of  the  State 
has  commenced.  It  is  sufficient  to  hold  now  that  the  commer- 
cial power  continues  until  the  commodity  has  ceased  to  be  the 
subject  of  discriminating  legislation  by  reason  of  its  foreign  char- 
acter. That  power  protects  it,  even  after  it  has  entered  the  State, 
from  any  burdens  imposed  by  reason  of  its  foreign  origin.  The 
act  of  Missouri  encroaches  upon  this  power  in  this  respect,  and 
is  therefore,  in  our  judgment,  unconstitutional  and  void. 

The  fact  that  Congress  has  not  seen  jBt  to  prescribe  any  specific 
rules  to  govern  interstate  commerce  does  not  affect  the  question. 
Its  inaction  on  this  subject,  when  considered  with  reference  to  its 
legislation  with  respect  to  foreign  commerce,  is  equivalent  to  a 
declaration  that  interstate  commerce  shall  be  free  and  untram- 
melled. As  the  main  object  of  that  commerce  is  the  sale  and 
exchange  of  commodities,  the  policy  thus  established  would  be 
defeated  by  discriminating  legislation  like  that  of  Missouri. 

The  views  here  expressed  are  not  only  supported  by  the  case 
of  Brown  v.  Maryland,  already  cited,  but  also  by  the  case  of 
Woodruff  V.  Parham,  8  Wall.  123,  and  the  case  of  the  State  Freight 
Tax,  15  Wall.  232 ^^^,,,,^      ^   x 

•  See  Hinson  v.  Lott,  8  Wall.  110  (1869);  Ward  v.  Maryland,  12  Wall.  418 
(1871);  Guy  I'.  Baltimore,  100  U.  S.  434  (1880);  Walling  v.  Michigan,  116 
U.  S.  446  (1886;;  Robbin.s  v.  Shelby  County,  120  U.  S.  4S9  (1887);  Ficklin 
V.  Shelby  County,  14.5  U.  S.  1  (1892);  Eiiierty.  Mi.s.souri,  156  U.  S.  296  (1895); 
Stockard  v.  Morgan,  185  U.  S.  27  (1902).  —  Ed. 
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SHERLOCK  V.   ALLING,   Administrator. 

Supreme  Court  of  the  United  States.     1876. 

[93  United  States,  99.]  ^ 

Error  to  the  Supreme  Court  of  Indiana. 

In  a  Common  Pleas  Court  an  administrator,  relying  upon  an 
Indiana  statute  providing  that  "when  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentative of  the  former  may  maintain  an  action  therefor,  if  the 
former  might  have  maintained  an  action,  had  he  lived,"  brought 
action  against  owners  of  a  steamboat  for  negligently  causing  the 
death  of  the  intestate,  a  passenger,  by  a  collision  which  occurred 
while  the  steamboat  was  navigating  the  river  Ohio  at  a  point  oppo- 
site Indiana  and  within  the  territorial  limits  of  that  State.  One 
defence  was  that  the  two  steamboats  were  at  that  time  engaged 
in  interstate  commerce  under  the  laws  of  the  United  States. 
The  court  instructed  the  jury  that  if  the  collision  occurred  within 
the  territorial  jurisdiction  and  was  caused  by  the  carelessness  or 
misconduct  of  the  defendants  or  their  employes,  without  the 
fault  of  the  deceased,  the  plaintiff  should  recover.  A  judgment 
for  the  plaintiff  was  affirmed  by  the  Supreme  Court  of  Indiana. 

T.  D.  Lincoln,  for  plaintiffs  in  error;   and  C.  A.  Korhly,  contra. 

Field,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

It  is  contended  that  the  statute  of  Indiana  creates  a  new 
liabihty,  and  could  not,  therefore,  be  applied  to  cases  where  the 
injuries  complained  of  were  caused  by  marine  torts,  without  inter- 
fering with  the  exclusive  regulation  of  commerce  vested  in  Con- 
gress. The  position  of  the  defendants,  as  we  understand  it,  is, 
that  as  by  both  the  common  and  maritime  law  the  right  of  action 
for  personal  torts  dies  with  the  person  injured,  the  statute  which 
allows  actions  for  such  torts,  when  resulting  in  the  death  of  the 
person  injured,  to  be  brought  by  the  personal  representatives  of 
the  deceased,  enlarges  the  Habihty  of  parties  for  such  torts,  and 
that  such  enlarged  hability,  if  applied  to  cases  of  marine  torts, 
would  constitute  a  new  burden  upon  commerce. 

In  supposed  support  of  this  position  numerous  decisions  of 
this  court  are  cited  by  counsel,  to  the  effect  that  the  States  can- 
not by  legislation  place  burdens  upon  commerce  with  foreign 
nations  or  among  the  several  States.     The  decisions  go  to  that 

1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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extent,  and  their  soundness  is  not  questioned.  But,  upon  an 
examination  of  the  cases  in  which  they  were  rendered,  it  will 
be  found  that  the  legislation  adjudged  invaUd  imposed  a  tax  upon 
some  instrument  or  subject  of  commerce,  or  exacted  a  Hcense 
fee  from  parties  engaged  in  commercial  pursuits,  or  created  an 
impediment  to  the  free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  with  which  commerce  in  par- 
ticular articles  or  between  particular  places  was  required  to  be 
conducted.  In  all  the  cases  the  legislation  condemned  operated 
directly  upon  commerce,  either  by  way  of  tax  upon  its  business, 
license  upon  its  pursuit  in  particular  channels,  or  conditions  for 
carrying  it  on.  Thus,  in  The  Passenger  Cases,  7  How.  445,  the 
laws  of  New  York  and  Massachusetts  exacted  a  tax  from  the 
captains  of  vessels  bringing  passengers  from  foreign  ports  for 
every  passenger  landed.  In  the  WheeUng  Bridge  Case,  13  Id. 
518,  the  statute  of  Virginia  authorized  the  erection  of  a  bridge, 
which  was  held  to  obstruct  the  free  navigation  of  the  river  Ohio. 
In  the  case  of  Sinnot  v.  Davenport,  22  Id.  227,  the  statute  of 
Alabama  required  the  owner  of  a  steamer  navigating  the  waters  of 
the  State  to  file,  before  the  boat  left  the  port  of  Mobile,  in  the 
office  of  the  probate  judge  of  Mobile  County,  a  statement  in  writ- 
ing, setting  forth  the  name  of  the  vessel,  and  of  the  owner  or 
owners,  and  his  or  their  place  of  residence  and  interest  in  the  vessel, 
and  prescribed  penalties  for  neglecting  the  requirement.  It 
thus  imposed  conditions  for  carrying  on  the  coasting  trade  in  the 
waters  of  the  State  in  addition  to  those  prescribed  by  Congress. 
And  in  all  the  other  cases  where  legislation  of  a  State  has  been  held 
to  be  null  for  interfering  with  the  commercial  power  of  Congress, 
as  in  Brown  v.  Maryland,  12  Wheat.  425,  State  Tonnage  Tax 
Cases,  12  Wall.  204,  and  Welton  v.  Missouri,  91  U.  S.  275,  the 
legislation  created,  in  the  way  of  tax,  Hcense,  or  condition,  a  direct 
burden  upon  commerce,  or  in  some  way  directly  interfered  with 
its  freedom.  In  the  present  case  no  such  operation  can  be  ascribed 
to  the  statute  of  Indiana.  That  statute  imposes  no  tax,  prescribes 
no  duty,  and  in  no  respect  interferes  with  any  regulations  for  the 
navigation  and  use  of  vessels.  It  only  declares  a  general  prin- 
ciple respecting  the  Uabihty  of  all  persons  within  the  jurisdiction 
of  the  State  for  torts  resulting  in  the  death  of  parties  injured. 
And  in  the  application  of  the  principle  it  makes  no  difference 
where  the  injury  complained  of  occurred  in  the  State,  whether  on 
land  or  on  water.  General  legislation  of  this  kind,  prescribing  the 
liabihties  or  duties  of  citizens  of  a  State,  without  distinction  as 
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to  pursuit  or  calling,  is  not  open  to  any  valid  objection  because  it 
may  affect  persons  engaged  in  foreign  or  interstate  commerce. 
Objection  might  with  equal  propriety  be  urged  against  legislation 
prescribing  the  form  in  which  contracts  shall  be  authenticated,  or 
property  descend  or  be  distributed  on  the  death  of  its  owner, 
because  applicable  to  the  contracts  or  estates  of  persons  engaged 
in  such  commerce.  In  conferring  upon  Congress  the  regulation 
of  commerce,  it  was  never  intended  to  cut  the  States  off  from 
legislating  on  all  subjects  relating  to  the  health,  life,  and  safety  of 
their  citizens,  though  the  legislation  might  indirectly  affect  the 
commerce  of  the  country.  Legislation,  in  a  great  variety  of  ways, 
may  affect  commerce  and  persons  engaged  in  it  without  constitut- 
ing a  regulation  of  it,  within  the  meaning  of  the  Constitution. 

It  is  true  that  the  commercial  power  conferred  by  the  Constitu- 
tion is  -one  without  limitation.  It  authorizes  legislation  with 
respect  to  all  the  subjects  of  foreign  and  interstate  commerce, 
the  persons  engaged  in  it,  and  the  instruments  by  which  it  is 
carried  on.  And  legislation  has  largely  dealt,  so  far  as  com- 
merce by  water  is  concerned,  with  the  instruments  of  that 
commerce.  It  has  embraced  the  whole  subject  of  navigation, 
prescribed  what  shall  constitute  American  vessels,  and  by  whom 
they  shall  be  navigated;  how  they  shall  be  registered  or  enrolled 
and  licensed;  to  what  tonnage,  hospital,  and  other  dues  they  shall 
be  subjected;  what  rules  they  shall  obey  in  passing  each  other; 
and  what  provision  their  owners  shall  make  for  the  health,  safety, 
and  comfort  of  their  crews.  Since  steam  has  been  appUed  to  the 
propulsion  of  vessels,  legislation  has  embraced  an  infinite  variety 
of  further  details,  to  guard  against  accident  and  consequent  loss 
of  life. 

The  power  to  prescribe  these  and  similar  regulations  neces- 
sarily involves  the  right  to  declare  the  hability  which  shall 
•follow  their  infraction.  Whatever,  therefore,  Congress  determines, 
either  as  to  a  regulation  or  the  hability  for  its  infringement,  is 
exclusive  of  State  authority.  But  with  reference  to  a  great  variety 
of  matters  touching  the  rights  and  liabilities  of  persons  engaged 
in  commerce,  either  as  owners  or  navigators  of  vessels,  the  laws 
of  Congress  are  silent,  and  the  laws  of  the  State  govern.  The 
rules  for  the  acquisition  of  property  by  persons  engaged  in 
navigation,  and  for  its  transfer  and  descent,  are,  with  some 
exceptions,  those  prescribed  by  the  State  to  which  the  vessels 
belong;  and  it  may  be  said,  generally,  that  the  legislation  of 
a  State,  not  directed  against  commerce  or  any  of  its  regulations, 
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but  relating  to  the  rights,  duties,  and  liabiHties  of  citizens,  and 
only  indirectly  and  remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens  within  its  territorial 
jurisdiction,  whether  on  land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pursuit.  In  our  judgment, 
the  statute  of  Indiana  falls  under  this  class.  Until  Congress, 
therefore,  makes  some  regulation  touching  the  liability  of  parties 
for  marine  torts  resulting  in  the  death  of  the  persons  injured,  we 
are  of  opinion  that  the  statute  of  Indiana  appHes,  giving  a  right 
of  action  in  such  cases  to  the  personal  representatives  of  the  de- 
ceased, and  that,  as  thus  apphed,  it  constitutes  no  encroach- 
ment upon  the  commercial  power  of  Congress.  United  States 
V.  Bevans,  3  Wheat.  337. 

In  the  case  of  The  Steamboat  Company  v.  Chase,  reported  in 
the  16th  of  Wallace,  this  court  sustained  an  action  for  a  marine 
tort  resulting  in  the  death  of  the  party  injured,  in  the  name  of 
the  administrator  of  the  deceased,  under  a  statute  of  Rhode 
Island,  similar  in  its  general  features  to  the  one  of  Indiana. 
There  the  deceased  was  Idlled  whilst  crossing  Narragansett  Bay 
in  a  sailboat  by  colKsion  with  a  steamer  of  the  company;  and 
though  objections  were  taken,  and  elaborately  argued,  against 
the  jurisdiction  of  the  court,  it  was  not  even  suggested  that  the 
right  of  action  conferred  by  the  statute,  when  applied  to  cases 
arising  out  of  marine  torts,  in  any  way  infringed  upon  the  com- 
mercial power  of  Congress.  .  .  . 

Judgment  affirmed} 


HALL  V.   DE  CUIR. 
Supreme  Court  of  the  United  States.     1878. 

[95  United  States,  485.] " 

Error  to  the  Supreme  Court  of  Louisiana. 

Under  a  Louisiana  statute  forbidding  common  carriers  of  pas- 
sengers to  make  discrimination  because  of  race  or  color,  De  Cuir 
brought  action  in  the  Eighth  District  Court  for  the  Parish  of 
New  Orleans  because  of  having  been  refused  accommodations, 

»  See  Smith  v.  Alabama,  124  U.  S.  465  (1888).  —  Ed. 
*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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on  account  of  her  color,  in  the  cabin  set  apart  for  white  persons 
on  a  steamboat  enrolled  and  licensed  under  the  laws  of  the  United 
States,  plying  between  New  Orleans  and  Vicksburg  and  touch- 
ing at  intermediate  landings  both  within  and  without  Louisiana. 
The  plaintiff  had  taken  passage  at  New  Orleans  for  Hermitage, 
a  landing  place  in  Louisiana.  The  court  gave  judgment  for  the 
plaintiff;  and  the  Supreme  Court  of  Louisiana  affirmed  the 
judgment. 

R.  H.  Marr,  for  plaintiff  in  error;  and  E.  K.  Washington,  contra. 
Waite,  C.  J.,  deUvered  the  opinion  of  the  court.  .  .  . 
There  can  be  no  doubt  but  that  exclusive  power  has  been  con- 
ferred upon  Congress  in  respect  to  the  regulation  of  commerce 
among  the  several  States.  The  difficulty  has  never  been  as  to 
the  existence  of  this  power,  but  as  to  what  is  to  be  deemed  an 
encroachment  upon  it;  for,  as  has  been  often  said,  "legislation 
may  in  a  great  variety  of  ways  affect  commerce  and  persons  en- 
gaged in  it  without  constituting  a  regulation  of  it  within  the 
meaning  of  the  Constitution."  Sherlock  v.  Ailing,  93  U.  S.  103; 
State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284.  Thus,  in 
Munn  V.  Illinois,  94  U.  S.  113,  it  was  decided  that  a  State  might 
regulate  the  charges  of  public  warehouses,  and  in  Chicago,  Bur- 
Ungton,  &  Quincy  Railroad  Co.  v.  Iowa,  Id.  155,  of  railroads 
situate  entirely  within  the  State,  even  though  those  engaged  in 
commerce  among  the  States  might  sometimes  use  the  ware- 
houses or  the  railroads  in  the  prosecution  of  their  business.  .  .  . 
The  fine  which  separates  the  powers  of  the  States  from  this  ex- 
clusive power  of  Congress  is  not  always  distinctly  marked,  and 
oftentimes  it  is  not  easy  to  determine  on  which  side  a  particular 
case  belongs.  Judges  not  unfrequently  differ  in  their  reasons  for 
a  decision  in  which  they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  fix  an  arbitrary  rule  by 
which  the  line  must  in  all  cases  be  located.  It  is  far  better  to 
leave  a  matter  of  such  deUcacy  to  be  settled  in  each  case  upon  a 
view  of  the  particular  rights  involved. 

But  we  think  it  may  safely  be  said  that  State  legislation  which 
seeks  to  impose  a  direct  burden  upon  interstate  commercfe,  or  to 
interfere  directly  with  its  freedom,  does  encroach  upon  the  ex- 
clusive power  of  Congress.  The  statute  now  under  considera- 
tion, in  our  opinion,  occupies  that  position.  It  does  not  act  upon 
the  business  through  the  local  instruments  to  be  employed  after 
coming  within  the  State,  but  directly  upon  the  business  as  it 
comes  into  the  State  from  without  or  goes  out  from  within. 
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While  it  purports  only  to  control  the  carrier  when  engaged  within 
the  State,  it  must  necessarily  influence  his  conduct  to  some  ex- 
tent in  the  management  of  his  business  throughout  his  entire 
voyage.  His  disposition  of  passengers  taken  up  and  put  down 
within  the  State,  or  taken  up  within  to  be  carried  \vithout,  can- 
not but  affect  in  a  greater  or  less  degree  those  taken  up  without 
and  brought  within,  and  sometimes  those  taken  up  and  put  down 
•wnthout.  A  passenger  in  the  cabin  set  apart  for  the  use  of  whites 
•wdthout  the  State  must,  when  the  boat  comes  within,  share  the 
accommodations  of  that  cabin  with  such  colored  persons  as  may 
come  on  board  afterwards,  if  the  law  is  enforced. 

It  was  to  meet  just  such  a  case  that  the  commercial  clause  in 
the  Constitution  was  adopted.  The  river  Mississippi  passes 
through  or  along  the  borders  of  ten  different  States,  and  its 
tributaries  reach  many  more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a  matter  of  national  con- 
cern. If  each  State  was  at  liberty  to  regulate  the  conduct  of 
carriers  while  within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  State  could  provide  for  its  owti  pas- 
sengers and  regulate  the  transportation  of  its  o-v\ti  freight,  re- 
gardless of  the  interests  of  others.  Nay  more,  it  could  prescribe 
rules  by  which  the  carrier  must  be  governed  within  the  State  in 
respect  to  passengers  and  property  brought  from  without.  On 
one  side  of  the  river  or  its  tributaries  he  might  be  required  to 
observe  one  set  of  rules,  and  on  the  other  another.  Commerce 
cannot  flourish  in  the  midst  of  such  embarrassments.  No  carrier 
of  passengers  can  conduct  his  business  with  satisfaction  to  him- 
self, or  comfort  to  those  employing  him,  if  on  one  side  of  a  State 
line  his  passengers,  both  white  and  colored,  must  be  permitted 
to  occupy  the  same  cabin,  and  on  the  other  be  kept  separate. 
Uniformity  in  the  regulations  by  which  he  is  to  be  governed  from 
one  end  to  the  other  of  his  route  is  a  necessity  in  his  business, 
and  to  secure  it  Congress,  which  is  untrammelled  by  State  lines, 
has  been  invested  with  the  exclusive  legislative  power  of  deter- 
mining what  such  regulations  shall  be.  If  this  statute  can  be 
enforced  against  those  engaged  in  interstate  commerce,  it  may 
be  as  well  against  those  engaged  in  foreign;  and  the  master  of  a 
ship  clearing  from  New  Orleans  for  Liverpool,  having  passengers 
on  board,  would  be  compelled  to  carry  all,  white  and  colored,  in 
the  same  cabin  during  his  passage  down  the  river,  or  be  subject 
to  an  action  for  damages,  "exemplary  as  well  as  actual,"  by  any 
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one  who  felt  himself  aggrieved  because  he  had  been  excluded  on 
account  of  his  color. 

This  power  of  regulation  may  be  exercised  without  legislation 
as  well  as  with  it.  By  refraining  from  action,  Congress,  in  effect, 
adopts  as  its  own  regulations  those  which  the  common  law  or  the 
civil  law,  where  that  prevails,  has  provided  for  the  government 
of  such  business,  and  those  which  the  States,  in  the  regulation 
of  their  domestic  concerns,  have  established  affecting  commerce, 
but  not  regulating  it  within  the  meaning  of  the  Constitution.  In 
fact,  congressional  legislation  is  only  necessary  to  cure  defects 
in  existing  laws,  as  they  are  discovered,  and  to  adapt  such  laws 
to  new  developments  of  trade.  As  was  said  by  Mr.  Justice  Field, 
speaking  for  the  court  in  Welton  v.  The  State  of  Missouri,  91 
U.  S.  282,  "inaction  [by  Congress]  ...  is  equivalent  to  a  dec- 
laration that  interstate  commerce  shall  remain  free  and  untram- 
melled." Applying  that  principle  to  the  circumstances  of  this 
case,  congressional  inaction  left  Benson  at  liberty  to  adopt  such 
reasonable  rules  and  regulations  for  the  disposition  of  passengers 
upon  his  boat,  while  pursuing  her  voyage  Avithin  Louisiana  or 
without,  as  seemed  to  him  most  for  the  interest  of  all  concerned. 
The  statute  under  which  this  suit  is  brought,  as  construed  by  the 
State  court,  seeks  to  take  away  from  him  that  power  so  long  as 
he  is  within  Louisiana;  and  while  recognizing  to  the  fullest  extent 
the  principle  which  sustains  a  statute,  unless  its  unconstitutional- 
ity is  clearly  established,  we  think  this  statute,  to  the  extent  that 
it  requires  those  engaged  in  the  transportation  of  passengers 
among  the  States  to  carry  colored  passengers  in  Louisiana  in  the 
same  cabin  with  whites,  is  unconstitutional  and  void.  If  the 
public  good  requires  such  legislation,  it  must  come  from  Congress 
and  not  from  the  States. 

We  confine  our  decision  to  the  statute  in  its  effect  upon  foreign 
and  interstate  commerce,  expressing  no  opinion  as  to  its  validity 
in  any  other  respect. 

Judgment  will  be  reversed  and  the  cause  remanded,  with  in- 
structions to  reverse  the  judgment  of  the  District  Court,  and 
direct  such  further  proceedings  in  conformity  with  this  opinion 
as  may  appear  to  be  necessary;  and  it  is 

So  ordered} 

Clifford,  J.,  concurred  in  the  judgment.  .  .  . 

1  Compare  Chiles  v.  Chesapeake  &  Ohio  Ry.  Co.,  218  U.  S.  71  (1910).  — 
Ed. 
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PENSACOLA  TELEGRAPH  CO.  v.   WESTERN 
UNION  TELEGRAPH  CO. 

Supreme  Court  of  the  United  States.     1878. 

[96  United  States,  1.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

The  Pensacola  Telegraph  Company  filed  a  bill  to  enjoin  the 
Western  Union  Telegraph  Companj^  from  constructing  and  using 
a  certain  telegraph  line  within  territory  covered  by  a  Florida  act 
of  December  11,  1868,  incorporating  the  former  company  and 
granting  to  it  "the  sole  and  exclusive  privilege  and  right  of  estab- 
lishing and  maintaining  lines  of  electric  telegraph  in  the  ^counties 
of  Escambia  and  Santa  Rosa,  either  from  different  points  within 
said  counties,  or  connecting  with  lines  coming  into  said  counties, 
or  either  of  them,  from  any  point  in  this  or  any  other  State."  On 
July  24,  1866,  Congress  had  enacted  that  "any  telegraph  com- 
pany now  organized,  or  which  may  hereafter  be  organized,  under 
the  laws  of  any  State  .  .  . ,  shall  have  the  right  to  construct, 
maintain,  and  operate  hues  of  telegraph  through  and  over  and 
along  any  of  the  military  or  post  roads  of  the  United  States  which 
have  been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under,  or  across  the  navigable  streams  or  waters  of  the 
United  States,"  and  that  "any  of  said  companies  shall  have  the 
right  to  take  and  use  from  such  public  lands  the  necessary  stone, 
timber,  and  other  materials  for  its  posts,  piers,  stations,  and  other 
needful  uses,"  and  that  "telegraphic  communications  between 
the  several  departments  of  the  government  .  .  .  shall,  in  their 
transmission  over  the  lines  of  any  of  said  companies,  have  priority 
.  ,  . ,  and  shall  be  sent  at  rates  .  .  .  fixed  by  the  Postmaster 
General,"  and  that  "the  United  States  may  .  .  .  purchase  all  the 
telegraph  lines,  property,  and  effects  of  .  .  .  said  companies  at  an 
appraised  value,"  and  that  "before  any  telegraph  company  shall 
exercise  any  of  the  power  or  privileges  conferred  by  this  act,  such 
company  shall  file  .  .  .  acceptance  ...  of  the  restrictions  and 
obligations  required  by  this  act."  (14  Stat.  221;  R.  S.,  §  5263 
et  seq.)  On  June  5,  1867,  the  Western  Union  Telegraph  Company, 
a  New  York  corporation,  passed  a  resolution  of  acceptance,  which 
was  filed.     All  railroads  in  the  United  States  are  by  law  post- 

'  The  statement  has  been  rewritten.  —  Ed. 
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roads  (R.  S.,  sect.  3964;  17  Stat.  308,  sect.  201).  On  February  14, 
1873,  and  February  18,  1874,  a  Florida  statute  authorized  the 
Pensacola  and  Louisville  Railroad  Company  to  construct  a  tele- 
graph line  along  its  road;  and  on  June  24,  1874,  that  company 
granted  to  the  Western  Union  Telegraph  Company  the  right  to 
erect  a  telegraph  line  upon  its  right  of  way,  which  was  within  the 
territory  embraced  by  the  exclusive  grant  to  the  Pensacola  Tele- 
graph Company.  The  Circuit  Court,  upon  hearing,  dismissed 
the  bill. 

C.  W.  Jones,  for  appellant;  and  P.  Belmont,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

Congress  has  power  ''to  regulate  commerce  with  foreign  nations 
and  among  the  several  States"  (Const,  art.  1,  sect.  8,  par.  3); 
and  "to  establish  post  offices  and  post  roads"  {Id.,  par.  7).  The 
Constitution  of  the  United  States  and  the  laws  made  in  pur- 
suance thereof  are  the  supreme  law  of  the  land.  Art.  6,  par.  2. 
A  law  of  Congress  made  in  pursuance  of  the  Constitution  sus- 
pends or  overrides  all  State  statutes  with  which  it  is  in  conflict. 

Since  the  case  of  Gibbons  v.  Ogden  (9  Wheat.  1),  it  has  never 
been  doubted  that  commercial  intercourse  is  an  element  of  com- 
merce which  comes  within  the  regulating  power  of  Congress. 
Post  offices  and  post  roads  are  estabhshed  to  facilitate  the  trans- 
mission of  intelligence.  Both  commerce  and  the  postal  service 
are  placed  within  the  power  of  Congress,  because,  being  national 
in  their  operation,  they  should  be  under  the  protecting  care  of 
the  National  government. 

The  powers  thus  granted  are  not  confined  to  the  instrumentali- 
ties of  commerce,  or  the  postal  service  known  or  in  use  when  the 
Constitution  was  adopted,  but  they  keep  pace  with  the  progress 
of  the  country,  and  adapt  themselves  to  the  new  developments 
of  time  and  circumstances.  They  extend  from  the  horse  with  its 
rider  to  the  stage-coach,  from  the  sailing-vessel  to  the  steam- 
boat, from  the  coach  and  the  steamboat  to  the  railroad,  and 
from  the  railroad  to  the  telegraph,  as  these  new  agencies  are 
successively  brought  into  use  to  meet  the  demands  of  increasing 
population  and  wealth.  They  were  intended  for  the  government 
of  the  business  to  which  they  relate,  at  all  times  and  under  all 
circumstances.  As  they  were  intrusted  to  the  general  govern- 
ment for  the  good  of  the  nation,  it  is  not  only  the  right,  but  the 
duty,  of  Congress  to  see  to  it  that  intercourse  among  the  States 
and  the  transmission  of  intelligence  are  not  obstructed  or  unneces- 
sarily encumbered  by  State  legislation. 
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The  electric  telegraph  marks  an  epoch  in  the  progress  of  time. 
In  a  little  more  than  a  quarter  of  a  century  it  has  changed  the 
habits  of  business,  and  become  one  of  the  necessities  of  commerce. 
It  is  indispensable  as  a  means  of  inter-communication,  but  espe- 
cially is  it  so  in  commercial  transactions.  The  statistics  of  the 
business  before  the  recent  reduction  in  rates  show  that  more  than 
eighty  per  cent  of  all  the  messages  sent  by  telegraph  related  to 
commerce.  Goods  are  sold  and  money  paid  upon  telegraphic 
orders.  Contracts  are  made  by  telegraphic  correspondence,  car- 
goes secured,  and  the  movement  of  ships  directed.  The  tele- 
graphic announcement  of  the  markets  abroad  regulates  prices  at 
home,  and  a  prudent  merchant  rarely  enters  upon  an  important 
transaction  without  using  the  telegraph  freely  to  secure  in- 
formation. 

It  is  not  only  important  to  the  people,  but  to  the  government. 
By  means  of  it  the  heads  of  the  departments  in  Washington  are 
kept  in  close  communication  with  all  their  various  agencies  at 
home  and  abroad,  and  can  know  at  almost  any  hour,  by  inquiry, 
what  is  transpiring  anywhere  that  affects  the  interest  they  have 
in  charge.  Under  such  circumstances,  it  cannot  for  a  moment 
be  doubted  that  this  powerful  agency  of  commerce  and  inter- 
communication comes  within  the  controlling  power  of  Congress, 
certainly  as  against  hostile  State  legislation.  ...  It  is  not  neces- 
sary now  to  inquire  whether  Congress  may  assume  the  telegraph 
as  part  of  the  postal  service,  and  exclude  all  others  from  its  use. 
The  present  case  is  satisfied,  if  we  find  that  Congress  has  power, 
by  appropriate  legislation,  to  prevent  the  States  from  placing  ob- 
structions in  the  way  of  its  usefulness. 

The  government  of  the  United  States,  within  the  scope  of  its 
powers,  operates  upon  every  foot  of  territory  under  its  jurisdic- 
tion. It  legislates  for  the  whole  nation,  and  is  not  embarrassed 
by  State  lines.  Its  peculiar  duty  is  to  protect  one  part  of  the 
country  from  encroachments  by  another  upon  the  national  rights 
which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a  single 
corporation  the  exclusive  right  of  transmitting  intelligence  by 
telegraph  over  a  certain  portion  of  its  territory.  This  embraces 
the  two  westernmost  counties  of  the  State,  and  extends  from 
Alabama  to  the  Gulf.  No  telegraph  line  can  cross  the  State  from 
east  to  west,  or  from  north  to  south,  within  these  counties,  ex- 
cept it  passes  over  this  territory.  Within  it  is  situated  an  im- 
portant seaport,  at  which  business  centres,  and  with  which  those 
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engaged  in  commercial  pursuits  have  occasion  more  or  less  to 
communicate.  The  United  States  have  there  also  the  necessary- 
machinery  of  the  national  government.  They  have  a  navy- 
yard,  forts,  custom  houses,  courts,  post  offices,  and  the  appro- 
priate officers  for  the  enforcement  of  the  laws.  The  legislation  of 
Florida,  if  sustained,  excludes  all  commercial  intercourse  by  tele- 
graph between  the  citizens  of  the  other  States  and  those  residing 
upon  this  territory,  except  by  the  employment  of  this  corpora- 
tion. The  United  States  cannot  communicate  with  their  own 
officers  by  telegraph  except  in  the  same  way.  The  State,  there- 
fore, clearly  has  attempted  to  regulate  commercial  intercourse 
between  its  citizens  and  those  of  other  States,  and  to  control  the 
transmission  of  all  telegraphic  correspondence  within  its  own 
jurisdiction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been  done 
if  Congress  had  not  acted  upon  the  same  subject,  for  it  has  acted. ' 
The  statute  of  July  24,  1866,  in  effect,  amounts  to  a  prohibition 
of  all  State  monopolies  in  this  particular.  It  substantially  de- 
clares, in  the  interest  of  commerce  and  the  convenient  transmis- 
sion of  intelligence  from  place  to  place  by  the  government  of  the 
United  States  and  its  citizens,  that  the  erection  of  telegraph  lines 
shall,  so  far  as  State  interference  is  concerned,  be  free  to  all  who 
will  submit  to  the  conditions  imposed  by  Congress,  and  that  cor- 
porations organized  under  the  laws  of  one  State  for  constructing 
and  operating  telegraph  lines  shall  not  be  excluded  by  another 
from  prosecuting  their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  national  government  for  this 
national  privilege.  To  this  extent,  certainly,  the  statute  is  a 
legitimate  regulation  of  commercial  intercourse  among  the  States, 
and  is  appropriate  legislation  to  carry  into  execution  the  powers 
of  Congress  over  the  postal  service.  It  gives  no  foreign  corpora- 
tion the  right  to  enter  upon  private  property  without  the  con- 
sent of  the  owner  and  erect  the  necessary  structures  for  its 
business;  but  it  does  provide,  that,  whenever  the  consent  of  the 
owner  is  obtained,  no  State  legislation  shall  prevent  the  occupa- 
tion of  post-roads  for  telegraph  purposes  by  such  corporations 
as  are  willing  to  avail  themselves  of  its  privileges. 

It  is  insisted,  however,  that  the  statute  extends  only  to  such 
military  and  post  roads  as  are  upon  the  pubHc  domain ;  but  this, 
we  think,  is  not  so.  The  language  is,  "Through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and  along 
any  of  the  military  or  post  roads  of  the  United  States  which 
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have  been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under,  or  across  the  navigable  streams  or  waters  of  the 
United  States."  There  is  nothing  to  indicate  an  intention  of 
limiting  the  effect  of  the  words  employed,  and  they  are,  there- 
fore, to  be  given  their  natural  and  ordinary  signification.  Read 
in  this  way,  the  grant  evidently  extends  to  the  pubhc  domain, 
the  mihtary  and  post  roads,  and  the  navigable  waters  of  the 
United  States.  These  are  all  within  the  dominion  of  the  national 
government  to  the  extent  of  the  national  powers,  and  are,  there- 
fore, subject  to  legitimate  congressional  regulation.  No  ques- 
tion arises  as  to  the  authority  of  Congress  to  provide  for  the 
appropriation  of  private  property  to  the  uses  of  the  telegraph,  for 
no  such  attempt  has  been  made.  The  use  of  pubhc  property 
alone  is  granted.  If  private  property  is  required,  it  must,  so  far 
as  the  present  legislation  is  concerned,  be  obtained  by  private 
arrangement  with  its  owner.  No  compulsory  proceedings  are 
authorized.  State  sovereignty  under  the  Constitution  is  not  in- 
terfered with.     Only  national  privileges  are  granted. 

The  State  law  in  question,  so  far  as  it  confers  exclusive  rights 
upon  the  Pensacola  Company,  is  certainly  in  conflict  with  this 
legislation  of  Congress.  .  .  . 

Field  and  Hunt,  J  J.,  dissented.  .  .  . 

Harlan,  J.,  did  not  sit  in  this  case.  .  .  . 

Decree  affirmed} 
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Supreme  Court  of  the  United  States.     1879. 

[100  United  Slates,  82.]  2 

Certificates  of  division  in  two  cases  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York  and  in 
one  case  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

In  these  cases  there  were  two  indictments  and  one  criminal  in- 
formation for  breaches  of  the  act  of  Aug.  14,  187(3,  "to  punish 
the  counterfeiting  of  trade-marks  and  the  sale  or  dealing  in  of 

I  Sec  Tc'lograF)h  Co.  v.  Texas,  10.5  U.  8.  460  (1882). 
*  An  abbreviated  stateuieut  has  been  presented.  —  Ed. 
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counterfeit  trade-mark  goods"  (19  Stat.  141),  —  a  statute  pro- 
viding punishment  for  any  person  who  shall,  with  intent  to  de- 
fraud, make,  have  in  his  possession,  buy,  or  sell,  an  imitation 
of  a  trade-mark  "registered  pursuant  to  the  statutes  of  the 
United  States."  By  U.  S.  R.  S.,  §  4937,  it  was  provided  that 
any  person,  firm,  or  corporation  "who  are  entitled  to  the  exclusive 
use  of  any  lawful  trade-mark,  or  who  intend  to  adopt  and  use 
any  trade-mark  for  exclusive  use  within  the  United  States,  may 
obtain  protection  for  such  lawful  trade-mark"  by  recording  it  in 
the  Patent  Office,  paying  a  fee,  etc.  On  demurrer  to  the  indict- 
ments and  to  the  information,  a  division  of  opinion  was  certified 
as  to  the  constitutionality  of  the  act  of  Aug.  14,  1876. 

C.  Devens,  Attorney  General,  for  the  United  States;  and  George 
Hoadly,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  right  to  adopt  and  use  a  symbol  or  a  device  to  distinguish 
the  goods  or  property  made  or  sold  by  the  person  whose  mark  it 
is,  to  the  exclusion  of  use  by  all  other  persons,  has  been  long 
recognized  by  the  common  law  and  the  chancery  courts  of  Eng- 
land and  of  this  country,  and  by  the  statutes  of  some  of  the 
States.  It  is  a  property  right  for  the  violation  of  which  damages 
may  be  recovered  in  an  action  at  law,  and  the  continued  violation 
of  it  will  be  enjoined  by  a  court  of  equity,  with  compensation  for 
past  infringement.  This  exclusive  right  was  not  created  by  the 
act  of  Congress,  and  does  not  now  depend  upon  it  for  its  enforce- 
ment. The  whole  system  of  trade-mark  property  and  the  civil 
remedies  for  its  protection  existed  long  anterior  to  that  act,  and 
have  remained  in  full  force  since  its  passage.  .  .  . 

As  the  property  in  trade-marks  and  the  right  to  their  exclusive 
use  rest  on  the  laws  of  the  States,  and,  like  the  great  body  of  the 
rights  of  person  and  of  property,  depend  on  them  for  security 
and  protection,  the  power  of  Congress  to  legislate  on  the  subject, 
to  establish  the  conditions  on  which  these  rights  shall  be  enjoyed 
and  exercised,  the  period  of  their  duration,  and  the  legal  remedies 
for  their  enforcement,  if  such  power  exist  at  all,  must  be  found 
in  the  Constitution  of  the  United  States,  which  is  the  source  of 
all  the  powers  that  Congress  can  lawfully  exercise. 

In  the  argument  of  these  cases  this  seems  to  be  conceded,  and 
the  advocates  for  the  validity  of  the  acts  of  Congress  on  this  sub- 
ject point  to  two  clauses  of  the  Constitution,  in  one  or  in  both 
of  which,  as  they  assert,  sufficient  warrant  may  be  found  for  this 
legislation. 
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The  first  of  these  is  the  eighth  clause  of  section  8  of  the  first 
article.  .  .  . 

Any  attempt,  however,  to  identify  the  essential  characteristics 
of  a  trade-mark  with  inventions  and  discoveries  in  the  arts  and 
sciences,  or  with  the  writings  of  authors,  will  show  that  the  effort 
is  surrounded  with  insurmountable  difficulties.  .  .  . 

The  other  clause  of  the  Constitution  supposed  to  confer  the 
requisite  authority  on  Congress  is  the  third  of  the  same  section, 
which,  read  in  connection  with  the  granting  clause,  is  as  follows: 
"The  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes." 

The  argument  is  that  the  use  of  a  trade-mark  —  that  which 
alone  gives  it  any  value  —  is  to  identify  a  particular  class  or 
quality  of  goods  as  the  manufacture,  produce,  or  property  of  the 
person  who  puts  them  in  the  general  market  for  sale;  that  the 
sale  of  the  article  so  distinguished  is  commerce;  that  the  trade- 
mark is,  therefore,  a  useful  and  valuable  aid  or  instrument  of 
commerce,  and  its  regulation  by  virtue  of  the  clause  belongs  to 
Congress,  and  that  the  act  in  question  is  a  lawful  exercise  of  this 
power. 

Every  species  of  property  which  is  the  subject  of  commerce, 
or  which  is  used  or  even  essential  in  commerce,  is  not  brought  by 
this  clause  within  the  control  of  Congress.  The  barrels  and 
casks,  the  bottles  and  boxes  in  which  alone  certain  articles  of 
commerce  are  kept  for  safety  and  by  which  their  contents  are 
transferred  from  the  seller  to  the  buyer,  do  not  thereby  become 
subjects  of  congressional  legislation  more  than  other  property. 
Nathan  v.  Louisiana,  8  How.  73.  In  Paul  v.  Virginia,  8  Wall. 
168,  this  court  held  that  a  policy  of  insurance  made  by  a  cor- 
poration of  one  State  on  property  situated  in  another,  was  not 
an  article  of  commerce,  and  did  not  come  within  the  purview  of 
the  clause  we  are  considering.  "They  are  not,"  says  the  court, 
"commodities  to  be  shipped  or  forwarded  from  one  State  to  an- 
other, and  then  pUt  up  for  sale."  On  the  other  hand,  in  Almy  v. 
State  of  Cahfornia,  24  How.  169,  it  was  held  that  a  stamp  duty 
imposed  by  the  legislature  of  California  on  bills  of  lading  for  gold 
and  silver  transported  from  any  place  in  that  State  to  another 
out  of  the  State,  was  forbidden  by  the  Constitution  of  the 
United  States,  because  such  instruments  being  a  necessity 
to  the  transaction  of  coimnerce,  the  duty  was  a  tax  upon 
exports. 
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The  question,  therefore,  whether  the  trade-mark  bears  such  a 
relation  to  commerce  in  general  terms  as  to  bring  it  within  con- 
gressional control,  when  used  or  applied  to  the  classes  of  com- 
merce which  fall  within  that  control,  is  one  which,  in  the  present 
case,  we  propose  to  leave  undecided.  .  .  . 

A  glance  at  the  commerce  clause  of  the  Constitution  discloses 
.  .  .  that  the  power  of  regulation  there  conferred  on  Congress  is 
limited  to  commerce  with  foreign  nations,  commerce  among  the 
States,  and  commerce  with  the  Indian  tribes.  While  bearing  in 
mind  the  liberal  construction,  that  commerce  with  foreign  nations 
means  commerce  between  citizens  of  the  United  States  and  citi- 
zens and  subjects  of  foreign  nations,  and  commerce  among  the 
States  means  commerce  between  the  individual  citizens  of  differ- 
ent States,  there  still  remains  a  very  large  amount  of  commerce, 
perhaps  the  largest,  which,  being  trade  or  traffic  between  citizens 
of  the  same  State,  is  beyond  the  control  of  Congress. 

When,  therefore.  Congress  undertakes  to  enact  a  law,  which 
can  only  be  valid  as  a  regulation  of  commerce,  it  is  reasonable  to 
expect  to  find  on  the  face  of  the  law,  or  from  its  essential  nature, 
that  it  is  a  regulation  of  commerce  with  foreign  nations,  or  among 
the  several  States,  or  with  the  Indian  tribes.  If  not  so  limited, 
it  is  in  excess  of  the  power  of  Congress.  If  its  main  purpose  be 
to  establish  a  regulation  applicable  to  all  trade,  to  commerce  at 
all  points,  especially  if  it  be  apparent  that  it  is  designed  to  govern 
the  commerce  wholly  between  citizens  of  the  same  State,  it  is 
obviously  the  exercise  of  a  power  not  confided  to  Congress. 

We  find  no  recognition  of  this  principle  in  the  chapter  on  trade- 
marks in  the  Revised  Statutes.  .  .  . 

It  has  been  suggested  that  if  Congress  has  power  to  regulate 
trade-marks  used  in  commerce  with  foreign  nations  and  among 
the  several  States,  these  statutes  shall  be  held  valid  in  that  class 
of  cases,  if  no  further.  To  this  there  are  two  objections:  First, 
the  indictments  in  these  cases  do  not  show  that  the  trade-marks 
which  are  wrongfully  used  were  trade-marks  used  in  that  kind  of 
commerce.  Secondly,  while  it  may  be  true  that  when  one  part 
of  a  statute  is  valid  and  constitutional,  and  another  part  is  un- 
constitutional and  void,  the  court  may  enforce  the  valid  part 
where  they  are  distinctly  separable  so  that  each  can  stand  alone, 
it  is  not  within  the  judicial  province  to  give  to  the  words  used  by 
Congress  a  narrower  meaning  than  they  are  manifestly  intended 
to  bear  in  order  that  crimes  may  be  punished  which  are  not 
described  in  language  that  brings  them  within  the  constitutional 
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power  of  that  body.    This  precise  point  was  decided  in  United 
States  V.  Reese,  92  U.  S.  214.  .  .  . 

In  what  we  have  here  said  we  wish  to  be  understood  as  leaving 
untouched  the  whole  question  of  the  treaty-making  power  over 
trade-marks,  and  of  the  duty  of  Congress  to  pass  any  laws  neces- 
sary to  carry  treaties  into  effect.  .  .  . 

The  questions  in  each  of  these  cases  being  an  inquiry  whether 
these  statutes  can  be  upheld  in  whole  or  in  part  as  valid  and  con- 
stitutional, must  be  answered  in  the  negative;  and  it  will  be 

So  certified  to  the  proper  circuit  courts.^ 
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Supreme  Court  of  the  United  States.     1881. 

[102  United  States,  541.] « 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California. 

Action  was  brought  against  a  steamship  company  as  a  common 
carrier,  for  goods  on  a  steamship  which  was  totally  lost,  with  all 
pending  freight  and  cargo,  on  a  voyage  from  San  Francisco  to 
San  Diego.  The  company  pleaded  exemption  under  U.  S.  R.  S., 
§4283:  "The  liability  of  the  owner  of  any  vessel  for  any  .  .  . 
loss  ...  of  any  goods  .  •  . ,  shipped  ...  or  for  any  .  .  .  colli- 
sion, or  for  any  .  .  .  damage  or  forfeiture,  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge  of  such  owner  .  .  .  , 
shall  in  no  case  exceed  the  amount  of  .  .  .  the  interest  of  such 
owner  in  such  vessel  and  her  freight  then  pending."  The  court 
charged  that  if  the  loss  occurred  solely  by  negligence  of  the 
master,  and  without  privity,  knowledge,  or  neglect  of  the  owner, 
the  section  quoted  was  a  perfect  defence,  notwithstanding  the 
goods  when  lost  were  being  transported  on  a  journey  the  final 
termini  of  which  were  different  ports  in  California.  An  exception 
was  taken  to  this  charge.  The  jury  found  for  the  defendant,  and 
judgment  was  rendered  accordingly. 

'  See  Warner  v.  Searle,  191  U.  S.  195  (1903).  —  Ed. 
*  An  abbreviated  statement  ha.s  been  presented.  —  Ed. 
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S.  F.  Leib  and  C.  A.  Kent,  for  plaintiff  in  error;  and  J.  E. 
Wai'd,  contra. 

Waite,  C.  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  single  question  presented  by  the  assignment  of  errors  is, 
whether  Congress  has  power  to  regulate  the  liability  of  the  owners 
of  vessels  navigating  the  high  seas,  but  engaged  only  in  the  trans- 
portation of  goods  and  passengers  between  ports  and  places 
in  the  same  State.  It  is  conceded  that  while  the  Ventura  carried 
goods  from  place  to  place  in  CaHfornia,  her  voyages  were  always 
ocean  voyages. 

Congress  has  power  "to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  with  the  Indian  tribes" 
(Const.,  art.  1,  §  8),  but  it  has  nothing  to  do  with  the  purely 
internal  commerce  of  the  States,  that  is  to  say,  with  such  com- 
merce as  is  carried  on  between  different  parts  of  the  same  State, 
if  its  operations  are  confined  exclusively  to  the  jurisdiction  and 
territory  of  that  State,  and  do  not  affect  other  nations  or  States 
or  the  Indian  tribes.  This  has  never  been  disputed  since  the  case 
of  Gibbons  v.  Ogden,  9  Wheat.  1.  The  contracts  sued  on  in  the 
present  case  were  in  effect  to  carry  goods  from  San  Francisco 
to  San  Diego  by  the  way  of  the  Pacific  Ocean.  They  could  not  be 
performed  except  by  going  not  only  out  of  California,  but  out  of 
the  United  States  as  well. 

Commerce  includes  intercourse,  navigation,  and  not  traffic 
alone.  This  also  was  settled  in  Gibbons  v.  Ogden,  supra.  "Com- 
merce with  foreign  nations,"  says  Mr.  Justice  Daniel,  for  the 
court,  in  Veazie  v.  Moor,  14  How.  568,  "must  signify  commerce 
which,  in  some  sense,  is  necessarily  connected  with  these  nations, 
transactions  which  either  immediately  or  at  some  stage  of  their 
progress  must  be  extraterritorial,"  p.  573. 

The  Pacific  Ocean  belongs  to  no  one  nation,  but  is  the  common 
property  of  all.  When,  therefore,  the  Ventura  went  out  from  San 
Francisco  or  San  Diego  on  her  several  voyages,  she  entered  on  a 
navigation  which  was  necessarily  connected  with  other  nations. 
While  on  the  ocean  her  national  character  only  was  recognized, 
and  she  was  subject  to  such  laws  as  the  commercial  nations  of 
the  world  had,  by  usage  or  otherwise,  agreed  on  for  the  govern- 
ment of  the  vehicles  of  commerce  occupying  this  common  prop- 
erty of  all  mankind.  She  was  navigating  among  the  vessels  of 
other  nations  and  was  treated  by  them  as  belonging  to  the  coun- 
try whose  flag  she  carried.  True,  she  was  not  trading  with  them, 
but  she  was  navigating  with  them,  and  consequently  with  them 
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was  engaged  in  commerce.  If  in  her  navigation  she  inflicted  a 
wrong  on  another  country,  the  United  States,  and  not  the  State  of 
Cahfornia,  must  answer  for  what  was  done.  In  every  just  sense, 
therefore,  she  was,  while  on  the  ocean,  engaged  in  commerce  with 
foreign  nations,  and  as  such  she  and  the  business  in  which  she  was 
engaged  were  subject  to  the  regulating  power  of  Congress. 

Navigation  on  the  high  seas  is  necessarily  national  in  its  char- 
acter. Such  navigation  is  clearly  a  matter  of  "external  concern," 
affecting  the  nation  as  a  nation  in  its  external  affairs.  It  must, 
therefore,  be  subject  to  the  national  government. 

This  disposes  of  the  case,  since,  by  §  4289  of  the  Revised  Stat- 
utes, the  provisions  of  §  4283  are  not  apphcable  to  vessels  used 
in  rivers  or  inland  navigation,  and  this  legislation,  therefore,  is 
relieved  from  the  objection  that  proved  fatal  to  the  trade-mark 
law  which  was  considered  in  Trade-Mark  Cases,  100  U.  S.  82, 
The  commerce  regulated  is  expressly  confined  to  a  kind  over 
which  Congress  has  been  given  control.  There  is  not  here,  as  in 
Allen  V.  Newberry,  21  How.  244,  a  question  of  admiralty 
jurisdiction  under  the  law  of  1845,  but  of  the  power  of  Congress 
over  the  commerce  of  the  United  States.  The  contracts  sued  on 
do  not  relate  to  the  purely  internal  commerce  of  a  State,  but  im- 
pliedly, at  least,  connect  themselves  with  the  commerce  of  the 
world,  because  in  their  performance  the  laws  of  nations  on  the 
high  seas  may  be  involved,  and  the  United  States  compelled  to 
respond. 

Having  found  ample  authority  for  the  act  as  it  now  stands 
in  the  commerce  clause  of  the  Constitution,  it  is  unnecessary 
to  consider  whether  it  is  within  the  judicial  power  of  the  United 
States  over  cases  of  admiralty  and  maritime  jurisdiction. 

Judgment  affirmed. 


COE  V.   ERROL. 
Supreme  Court  of  the  United  States.     1886. 

[116  United  States,  517.]  ^ 

Error  to  the  Supreme  Court  of  New  Hampshire. 

In  the  Supreme  Court  of  New  Hampshire  for  Coos  County  Coe 
filed  a  petition  in  September,  1881,  against  the  Town  of  Errol, 
for  abatement  of  taxes.  He  alleged  that  on  April  1,  1880,  he  and 
*  An  abbreviated  statement  has  been  presented.  —  Ed. 
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others,  residents  of  Maine  and  Massachusetts,  owned  a  large  num- 
ber of  logs  drawn  down  the  winter  before  from  Wentworth's 
location,  in  New  Hampshire,  and  placed  in  Clear  Stream  and  on 
the  banks  thereof,  in  Errol,  to  be  floated  down  the  Androscoggin 
River  to  Maine  to  be  manufactured  and  sold.  A  further  allega- 
tion was  made  as  to  spruce  logs  belonging  to  Coe  and  another 
person,  which  had  been  cut  in  Maine  and  were  on  their  way  to  be 
floated  to, Maine  to  be  manufactured,  but  were  detained  in  Errol 
by  low  water.  Similar  allegations  were  made  as  to  other  logs 
cut  the  following  year  in  New  Hampshire  and  in  Maine.  The 
selectmen  of  Errol  taxed  the  first  two  lots  of  logs  for  the  year 
1880  and  the  other  lots  for  the  year  1881.  The  Androscoggin 
River  is  a  highway,  from  its  source  to  the  outlet  of  Umbagog  Lake, 
for  the  floatage  of  timber  to  Lewiston,  Maine,  and  was  thus  used 
by  Coe  and  his  associates  for  twenty  years.  On  an  agreed  state- 
ment containing  the  facts  narrated,  the  Supreme  Court  of  New 
Hampshire,  in  September  term,  1882,  gave  judgment  that  the  tax 
on  the  logs  cut  in  Maine  be  abated  and  that  the  tax  on  the  logs 
cut  in  New  Hampshire  be  sustained. 

H.  Heywood,  for  plaintiff  in  error;  and  S.  R.  Bond,  contra. 

Bradley,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

Are  the  products  of  a  State,  though  intended  for  exportation 
to  another  State,  and  partially  prepared  for  that  purpose  by  being 
deposited  at  a  place  or  port  of  shipment  within  the  State,  liable 
to  be  taxed  like  other  property  within  the  State? 

Does  the  owner's  state  of  mind  in  relation  to  the  goods,  that  is, 
his  intent  to  export  them,  and  his  partial  preparation  to  do  so, 
exempt  them  from  taxation?  This  is  the  precise  question  for 
solution. 

This  question  does  not  present  the  predicament  of  goods  in 
course  of  transportation  through  a  State,  though  detained  for  a 
time  within  the  State  by  low  water  or  other  causes  of  dela}^,  as 
was  the  case  of  the  logs  cut  in  the  State  of  Maine,  the  tax  on 
which  was  abated  by  the  Supreme  Court  of  New  Hampshire. 
Such  goods  are  already  in  the  course  of  commercial  transporta- 
tion, and  are  clearly  under  the  protection  of  the  Constitution. 
And  so,  we  think,  would  the  goods  in  question  be  when  actually 
started  in  the  course  of  transportation  to  another  State,  or  de- 
livered to  a  carrier  for  such  transportation.  There  must  be  a 
point  of  time  when  they  cease  to  be  governed  exclusively  by  the 
domestic  law  and  begin  to  be  governed  and  protected  by  the  na- 
tional law  of  commercial  regulation,  and  that  moment  seems  to 
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US  to  be  a  legitimate  one  for  this  purpose,  in  which  they  com- 
mence their  final  movement  for  transportation  from  the  State 
of  their  origin  to  that  of  their  destination.  When  the  products 
of  the  farm  or  the  forest  are  collected  and  brought  in  from  the 
surrounding  country  to  a  towTi  or  station  serving  as  an  entrepot 
for  that  particular  region,  whether  on  a  river  or  a  line  of  railroad, 
such  products  are  not  yet  exports,  nor  are  they  in  process  of  ex- 
portation, nor  is  exportation  begun  until  they  are  committed  to 
the  common  carrier  for  transportation  out  of  the  State  to  the 
State  of  their  destination,  or  have  started  on  their  ultimate 
passage  to  that  State.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  State  of  their  origin,  but  as  a  part 
of  the  general  mass  of  property  of  that  State,  subject  to  its  juris- 
diction, and  liable  to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  taxed  \Anthout  any  dis- 
crimination, in  the  usual  way  and  manner  in  which  such  property 
is  taxed  in  the  State. 

Of  course  they  cannot  be  taxed  as  exports;  that  is  to  say,  they 
cannot  be  taxed  by  reason  or  because  of  their  exportation  or 
intended  exportation;  for  that  would  amount  to  laying  a  duty 
on  exports,  and  would  be  a  plain  infraction  of  the  Constitution, 
which  prohibits  any  State,  without  the  consent  of  Congress,  from 
laying  any  imposts  or  duties  on  imports  or  exports ;  and,  although 
it  has  been  decided,  Woodruff  v.  Parham,  8  Wall.  123,  that  this 
clause  relates  to  imports  from,  and  exports  to,  foreign  countries, 
yet  when  such  imposts  or  duties  are  laid  on  imports  or  exports 
from  one  State  to  another,  it  cannot  be  doubted  that  such  an  im- 
position would  be  a  regulation  of  commerce  among  the  States,  and, 
therefore,  void  as  an  invasion  of  the  exclusive  power  of  Congress. 
See  Walling  v.  Michigan,  116  U.  S.  446,  decided  at  the  present 
term,  and  cases  cited  in  the  opinion  in  that  case.  But  if  such  goods 
are  not  taxed  as  exports,  nor  by  reason  of  their  exportation,  or 
intended  exportation,  but  are  taxed  as  part  of  the  general  mass 
of  property  in  the  State,  at  the  regular  period  of  assessment  for 
such  property  and  in  the  usual  manner,  they  not  being  in  course 
of  transportation  at  the  time,  is  there  any  valid  reason  why  they 
should  not  be  taxed?  Though  intended  for  exportation,  they  may 
never  be  exported;  the  owner  has  a  perfect  right  to  change  his 
mind;  and  until  actually  put  in  motion,  for  some  place  out  of  the 
State,  or  committed  to  the  custody  of  a  carrier  for  transportation 
to  such  place,  why  may  they  not  be  regarded  as  still  remaining  a 
part  of  the  general  mass  of  property  in  the  State?    If  assessed  in 
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an  exceptional  time  or  manner,  because  of  their  anticipated  de- 
parture, they  might  well  be  considered  as  taxed  by  reason  of  their 
exportation  or  intended  exportation;  but  if  assessed  in  the  usual 
way,  when  not  under  motion  or  shipment,  we  do  not  see  why  the 
assessment  may  not  be  valid  and  binding. 

The  point  of  time  when  State  jurisdiction  over  the  commodities 
of  commerce  begins  and  ends  is  not  an  easy  matter  to  designate 
or  define,  and  yet  it  is  highly  important,  both  to  the  shipper  and 
to  the  State,  that  it  should  be  clearly  defined  so  as  to  avoid  all 
ambiguity  or  question.  In  regard  to  imports  from  foreign  coun- 
tries, it  was  settled  in  the  case  of  Brown  v.  Maryland,  12  Wheat. 
419,  that  the  State  cannot  impose  any  tax  or  duty  on  such  goods 
so  long  as  they  remain  the  property  of  the  importer,  and  continue 
in  the  original  form  or  packages  in  which  they  were  imported; 
the  right  to  sell  without  any  restriction  imposed  by  the  State 
being  a  necessary  incident  of  the  right  to  import  without  such 
restriction.  .  .  . 

But  no  definite  rule  has  been  adopted  with  regard  to  the  point 
of  time  at  which  the  taxing  power  of  the  State  ceases  as  to  goods 
exported  to  a  foreign  country  or  to  another  State.  What  we  have 
already  said,  however,  in  relation  to  the  products  of  a  State  in- 
tended for  exportation  to  another  State  will  indicate  the  view 
which  seems  to  us  the  sound  one  on  that  subject,  namely,  that 
such  goods  do  not  cease  to  be  part  of  the  general  mass  of  property 
in  the  State,  subject,  as  such,  to  its  jurisdiction,  and  to  taxation 
in  the  usual  way,  until  they  have  been  shipped,  or  entered  with  a 
common  carrier  for  transportation  to  another  State,  or  have  been 
started  upon  such  transportation  in  a  continuous  route  or  journey. 
We  think  that  this  must  be  the  true  rule  on  the  subject.  It  seems 
to  us  untenable  to  hold  that  a  crop  or  a  herd  is  exempt  from  taxa- 
tion merely  because  it  is,  by  its  owner,  intended  for  exportation. 
If  such  were  the  rule  in  many  States  there  would  be  nothing  but 
the  lands  and  real  estate  to  bear  the  taxes.  .  .  .  The  carrying  of 
them  in  carts  or  other  vehicles,  or  even  floating  them,  to  the  depOt 
where  the  journey  is  to  commence  is  no  part  of  that  journey. 
That  is  all  preliminary  work,  performed  for  the  purpose  of  putting 
the  property  in  a  state  of  preparation  and  readiness  for  transporta- 
tion. Until  actually  launched  on  its  way  to  another  State,  or 
committed  to  a  common  carrier  for  transportation  to  such  State, 
its  destination  is  not  fixed  and  certain.  It  may  be  sold  or  other- 
wise disposed  of  within  the  State,  and  never  put  in  course  of 
transportation  out  of  the  State.    Carrying  it  from  the  farm,  or  the 
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forest,  to  the  depot,  is  only  an  interior  movement  of  the  property, 
entirely  within  the  State,  for  the  purpose,  it  is  true,  but  only  for 
the  purpose,  of  putting  it  into  a  course  of  exportation;  it  is  no 
part  of  the  exportation  itself.  Until  shipped  or  started  on  its  final 
journey  out  of  the  State  its  exportation  is  a  matter  altogether  in 
fieri,  and  not  at  all  a  fixed  and  certain  thing.  .  .  . 

Affirmed.^ 


MORGAN'S  STEAMSHIP  CO.  v.  LOUISIANA  BOARD  OF 

HEALTH. 

Supreme  Court  of  the  United  States.     1886. 

[118  United  States,  455.] « 

Error  to  the  Supreme  Court  of  Louisiana. 

In  the  Civil  District  Court  for  the  Parish  of  Orleans,  the  steam- 
ship company  prayed  an  injunction  prohibiting  collecting  the 
fees,  under  the  Louisiana  statute  of  July  1,  1882,  for  the  examina- 
tion whicn  the  quarantine  laws  of  the  State  required  as  to  vessels 
passing  the  quarantine  station  on  the  Mississippi  River  —  $30 
for  every  ship,  $20  for  every  bark,  $10  for  every  brig,  $7.50  for 
every  schooner,  S5  for  every  steamboat  (towboats  excepted),  $30 
for  every  steamship.  The  injunction  was  granted;  but  the  decree 
was  reversed  by  the  Supreme  Court  of  Louisiana  (36  La.  Ann. 
666). 

H.  J.  Leovy  and  J.  E.  McDonald,  for  plaintiff  in  error;  and 
F.  C.  Zacharie  and  W.  M.  Evarts,  contra. 

Miller,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  services  for  which  these  fees  are  to  be  collected  are  parts 
of  a  system  of  quarantine  provided  by  the  laws  of  Louisiana,  for 
the  protection  of  the  State,  and  especially  of  New  Orleans,  an  im- 
portant commercial  city,  from  infectious  and  contagious  diseases 
which  might  be  brought  there  by  vessels  coming  through  the 
Gulf  of  Mexico  from  all  parts  of  the  world,  and  up  the  Mississippi 
River  to  New  Orleans. 

This  system  of  quarantine  differs  in  no  essential  respect  from 

1  See  Kclley  v.  Rhoads,  188  U.  S.  1  (1903);  Diamond  Match  Co.  v.  On- 
tonaRon,  188  U.  S.  82  (1903);  General  Oil  Co.  v.  Crain,  209  U.  S.  211  (1908). 
-Ed. 

*  An  abbreviated  statement  has  been  presented.  —  Ed. 
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similar  systems  in  operation  in  all  important  seaports  all  over 
the  world,  where  commerce  and  civilization  prevail.  .  .  . 

Of  all  the  elements  of  this  quarantine  system  of  the  State  of 
Louisiana,  the  only  feature  which  is  assailed  as  unconstitutional 
is  that  which  requires  that  the  vessels  which  are  examined  at  the 
quarantine  station,  with  respect  to  their  sanitary  condition  and 
that  of  their  passengers,  shall  pay  the  compensation  which  the 
law  fixes  for  this  service. 

This  compensation  is  called  a  tonnage  tax,  forbidden  by  the 
Constitution  of  the  United  States;  a  regulation  of  commerce  ex- 
clusively within  the  power  of  Congress;  and  also  a  regulation 
which  gives  a  preference  to  the  port  of  New  Orleans  over  ports  of 
other  States.  These  are  grave  allegations  with  regard  to  the  exer- 
cise of  a  power  which,  in  all  countries  and  in  all  the  ports  of  the 
United  States,  has  been  considered  to  be  a  part  of,  and  incident 
to,  the  power  to  establish  quarantine.  We  must  examine  into  this 
proposition  and  see  if  anything  in  the  Constitution  sustains  it. 
Is  this  requirement  that  each  vessel  shall  pay  the  officer  who  ex- 
amines it  a  fixed  compensation  for  that  service  a  tax?  A  tax  is 
defined  to  be  "a  contribution  imposed  by  government  on  individ- 
uals for  the  service  of  the  State."  It  is  argued  that  a  part  of  these 
fees  go  into  the  treasury  of  the  State  or  of  the  city,  and  it  is  there- 
fore levied  as  part  of  the  revenue  of  the  State  or  city  and  for  that 
purpose.  But  an  examination  of  the  statute  shows  that  the  ex- 
cess of  the  fees  of  this  officer  over  his -salary  is  paid  into  the  city 
treasury  to  constitute  a  fund  wholly  devoted  to  quarantine  ex- 
penses and  that  no  part  of  it  ever  goes  to  defray  the  expenses  of 
the  State  or  city  government. 

That  the  vessel  itself  has  the  primary  and  deepest  interest  in 
this  examination  it  is  easy  to  see.  It  is  obviously  to  her  interest, 
in  the  pursuit  of  her  business,  that  she  enter  the  city  and  depart 
from  it  free  from  the  suspicion  which,  at  certain  times,  attaches 
to  all  vessels  coming  from  the  Gulf.  This  she  obtains  by  the  ex- 
amination and  can  obtain  in  no  other  way.  If  the  law  did  not 
make  this  provision  for  ascertaining  her  freedom  from  infection, 
it  would  be  compelled  to  enact  more  stringent  and  more  expensive 
penalties  against  the  vessel  herself,  when  it  was  found  that  she 
had  come  to  the  city  from  an  infected  port  or  had  brought  con- 
tagious persons  or  contagious  matter  with  her;  and  throwing  the 
responsibility  for  this  on  the  vessel,  the  heaviest  punishment 
would  be  necessary  by  fine  and  imprisonment  for  any  neglect  of  the 
duty  thus  imposed.    The  State  now  says  you  must  submit  to  this 
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examination.  If  you  appear  free  of  objection,  you  are  relieved  by 
the  officer's  certificate  of  all  responsibility  on  that  subject.  If 
you  are  in  a  condition  dangerous  to  the  public  health,  you  are 
quarantined  and  relieved  in  this  manner.  For  this  examination 
and  fumigation  you  must  pay.  The  danger  comes  from  you,  and 
though  it  may  turn  out  that  in  your  case  there  is  no  danger,  yet 
as  you  belong  to  a  class  from  which  all  this  kind  of  injury  comes, 
you  must  pay  for  the  examination  which  distinguishes  you  from 
others  of  that  class.  It  seems  to  us  that  this  is  much  more  clearly 
a  fair  charge  against  the  vessel  than  that  of  half-pilotage,  where 
the  pilot's  services  are  dechned,  and  where  all  the  pilot  has  done 
is  to  offer  himself.  This  latter  has  been  so  repeatedly  held  to  be 
a  valid  charge,  though  made  under  State  laws,  as  to  need  no 
citations  to  sustain  it. 

In  all  cases  of  this  kind  it  has  been  repeatedly  held  that,  when 
the  question  is  raised  whether  the  State  statute  is  a  just  exercise 
of  State  power  or  is  intended  by  roundabout  means  to  invade  the 
domain  of  Federal  authority,  this  court  will  look  into  the  opera- 
tion and  effect  of  the  statute  to  discern  its  purpose.  See  Hender- 
son V.  Mayor  of  New  York,  92  U.  S.  259;  Chy  Lung  v.  Freeman,  92 
U.  S.  275;  Cannon  v.  New  Orleans,  20  Wall.  587. 

In  the  case  of  Packet  Co.  v.  St.  Louis,  100  U.  S.  423,  where  a  city 
wharfage  tax  was  assailed  on  the  same  ground  as  the  fee  in  the 
present  case,  the  court  said  the  fee  was  a  fair  equivalent  for  the 
use  of  the  wharf.  .  .  . 

But,  conceding  it  to  be  a  tax,  in  what  sense  can  it  be  called  a 
tonnage  tax?  The  cases  of  State  Tonnage  Tax,  12  Wall.  204; 
Peete  v.  Morgan,  19  Wall.  581;  Cannon  v.  New  Orleans,  20  Wall. 
577;  Inman  Steamship  Co.  v.  Tinker,  94  U.  S.  238,  are  all  cited 
and  reUed  on  to  show  that  this  is  a  tonnage  tax.  But  in  all  these 
cases  the  contribution  exacted  was  measured  by  the  tonnage  of 
the  vessel  in  express  terms;  and  the  decision  of  the  court  rested 
on  that  fact.  .  .  . 

In  the  present  case  we  are  of  opinion  that  the  fee  complained  of 
is  not  a  tonnage  tax,  that,  in  fact,  it  is  not  a  tax  within  the  true 
meaning  of  that  word  as  used  in  the  Constitution,  but  is  a  com- 
pensation for  a  service  rendered,  as  part  of  the  quarantine  system 
of  all  countries,  to  the  vessel  which  receives  the  certificate  that 
declares  it  free  from  further  (juarantine  requirements. 

Is  the  law  under  consideration  void  as  a  regulation  of  commerce? 
Undoubtedly  it  is  in  some  sens(;  a  regulation  of  coninuTce.  It  arrests 
a  vessel  on  a  voyage  whicli  may  have  been  a  long  one.     It  may 
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affect  commerce  among  the  States  when  the  vessel  is  coming  from 
some  other  State  of  the  Union  than  Louisiana,  and  it  may  affect 
commerce  with  foreign  nations  when  the  vessel  arrested  comes 
from  a  foreign  port.  This  interruption  of  the  voyage  may  be  for 
days  or  for  weeks.  It  extends  to  the  vessel,  the  cargo,  the  officers 
and  seamen,  and  the  passengers.  In  so  far  as  it  provides  a  rule 
by  which  this  power  is  exercised,  it  cannot  be  denied  that  it  regu- 
lates commerce.  We  do  not  think  it  necessary  to  enter  into  the 
inquiry  whether,  notwithstanding  this,  it  is  to  be  classed  among 
those  pohce  powers  which  were  retained  by  the  States  as  exclu- 
sively their  own,  and,  therefore,  not  ceded  to  Congress.  For, 
while  it  may  be  a  pohce  power  in  the  sense  that  all  provisions  for 
the  health,  comfort,  and  security  of  the  citizens  are  pohce  regula- 
tions, and  an  exercise  of  the  police  power,  it  has  been  said  more 
than  once  in  this  court  that,  even  where  such  powers  are  so  exer- 
cised as  to  come  within  the  domain  of  Federal  authority  as  defined 
by  the  Constitution,  the  latter  must  prevail.  Gibbons  v.  Ogden,  9 
Wheat.  1,  210;  Henderson  v.  The  Mayor,  92  U.  S.  259,  272;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650,  661. 

But  it  may  be  conceded  that  whenever  Congress  shall  under- 
take to  provide  for  the  commercial  cities  of  the  United  States  a 
general  system  of  quarantine,  or  shall  confide  the  execution  of 
the  details  of  such  a  system  to  a  National  Board  of  Health,  or  to 
local  boards,  as  may  be  found  expedient,  all  State  laws  on  the 
subject  will  be  abrogated,  at  least  so  far  as  the  two  are  inconsist- 
ent. But,  until  this  is  done,  the  laws  of  the  State  on  the  subject 
are  vahd.    This  follows  from  two  reasons : 

1.  The  act  of  1799,  the  main  features  of  which  are  embodied  in 
Title  LVIII.  of  the  Revised  Statutes,  clearly  recognizes  the  quar- 
antine laws  of  the  States,  and  requires  of  the  officers  of  the 
Treasury  a  conformity  to  their  provisions  in  dealing  with  vessels 
affected  by  the  quarantine  system.  And  this  very  clearly  has  rela- 
tion to  laws  created  after  the  passage  of  that  statute,  as  well  as  to 
those  then  in  existence;  and  when  by  the  act  of  April  29,  1878, 
20  Stat.  37,  certain  powers  in  this  direction  were  conferred  on  the 
Surgeon-General  of  the  Marine  Hospital  Service,  and  consuls  and 
revenue  officers  were  required  to  contribute  services  in  preventing 
the  importation  of  disease,  it  was  provided  that  "there  shall  be  no 
interference  in  any  manner  with  any  quarantine  laws  or  regula- 
tions as  they  now  exist  or  may  hereafter  be  adopted  under  State 
laws,"  showing  very  clearly  the  intention  of  Congress  to  adopt  these 
laws,  or  to  recognize  the  power  of  the  States  to  pass  them. 
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2.  But,  aside  from  this,  quarantine  laws  belong  to  that  class 
of  State  legislation  which,  whether  passed  with  intent  to  regulate 
commerce  or  not,  must  be  admitted  to  have  that  effect,  and  which 
are  vahd  until  displaced  or  contravened  by  some  legislation  of 
Congress. 

The  matter  is  one  in  which  the  rules  that  should  govern  it  may 
in  many  respects  be  different  in  different  localities,  and  for  that 
reason  be  better  understood  and  more  wisely  estabhshed  by  the 
local  authorities.  The  practice  which  should  control  a  quarantine 
station  on  the  Mississippi  River,  a  hundred  miles  from  the  sea, 
may  be  widely  and  wisely  different  from  that  which  is  best  for 
the  harbor  of  New  York.  In  this  respect  the  case  falls  within  the 
principle  which  governed  the  cases  of  Willson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.  245;  Cooley  v.  The  Board  of  Wardens,  12  How. 
299;  Gihnan  v.  Philadelphia,  3  Wall.  713,  727;  Pound  v.  Turck, 
95  U.  S.  459,  462;  Hall  v.  De  Cuir,  95  U.  S.  485,  488;  Packet  Co. 
V.  Catlettsburg,  105  U.  S.  559,  562;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691,  702;  Escanaba  Co.  v.  Chicago,  107  U.  S.  678. 

This  principle  has  been  so  often  considered  in  this  court  that  ex- 
tended comment  on  it  here  is  not  needed.  Quarantine  laws  are  so 
analogous  in  most  of  their  features  to  pilotage  laws  in  their  relation 
to  commerce  that  no  reason  can  be  seen  why  the  same  principle 
should  not  apply.  .  .  . 

For  the  period  of  nearly  a  century  since  the  government  was 
organized  Congress  has  passed  no  quarantine  law,  nor  any  other 
law  to  protect  the  inhabitants  of  the  United  States  against  the 
invasion  of  contagious  and  infectious  diseases  from  abroad.  .  .  . 
No  doubt  they  believed  that  the  power  to  do  this  belonged  to  the 
States.  Or  if  it  ever  occurred  to  any  of  its  members  that  Congress 
might  do  something  in  that  way,  they  probably  believed  that 
w^hat  ought  to  be  done  could  be  better  and  more  wisely  done  by 
the  authorities  of  the  States  who  were  familiar  with  the  matter. 

But  to  be  told  now  that  the  requirement  of  a  vessel  charged 
with  contagion,  or  just  from  an  infected  city,  to  submit  to  ex- 
amination and  pay  the  cost  of  it  is  forbidden  by  the  Constitution 
because  only  Congress  can  do  that,  is  a  strong  reproach  upon 
the  wisdom  of  a  hundred  years  past,  or  an  overstrained  con- 
struction of  the  Constitution. 

It  is  said  that  the  charge  to  the  vessel  for  the  officer's  service 
in  examining  her  is  not  a  necessary  part  of  quarantine  system.  It 
has  always  been  held  to  be  a  part  in  all  other  countries,  and  in  all 
quarantine  stations  in  the  United  States.    No  reason  is  perceived 
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for  selecting  this  item  from  the  general  system  and  calling  it  a 
regulation  of  commerce,  while  the  remainder  is  not.  If  the  arrest 
of  the  vessel,  the  detention  of  its  passengers,  the  cleansing  process 
it  is  ordered  to  go  through  with,  are  less  important  as  regula- 
tions of  commerce  than  the  exaction  of  the  examination  fee,  it  is 
not  easily  to  be  seen. 

We  think  the  proposition  untenable. 

There  remains  to  be  considered  the  objection  that  the  law  is 
forbidden  by  paragraph  six  of  section  nine  of  the  first  article  of 
the  Constitution,  which  declares  that  "no  preference  shall  be 
given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of 
one  State  over  those  of  another." 

It  is  not  readily  perceived  how  this  quarantine  statute  of 
Louisiana,  and  particularly  the  fees  of  the  quarantine  officers, 
do  give  such  a  preference.  Are  the  ports  of  Louisiana  given  a 
preference  over  ports  of  other  States?  Are  the  ports  of  any  other 
State  given  a  preference  over  those  of  Louisiana?  Or  are  the 
ports  of  other  States  given  a  preference  as  among  themselves? 
Nothing  of  this  is  pointed  out. 

The  eighth  section  of  this  first  article  of  the  Constitution  is 
devoted  exclusively  to  defining  the  powers  conferred  on  Congress. 

The  ninth  section,  including  the  above  paragraph,  is  in  like 
manner  devoted  to  restraints  upon  the  power  of  Congress  and 
of  the  national  government;  and  the  tenth  section  contains 
only  restraints  upon  the  powers  of  the  States,  by  declaring  what 
they  shall  not  do.  The  most  casual  inspection  shows  this,  and 
the  clause  of  the  Constitution  here  relied  on  is  not  found  among 
the  restrictions  of  the  States,  but  among  those  imposed  upon  the 
Federal  government.  As  the  matter  under  discussion  is  the  valid- 
ity of  the  statute  of  Louisiana,  it  is  unaffected  by  the  constitu- 
tional provision  alluded  to.  Woodbury,  J.,  in  Passenger  Cases,  7 
How.  283,  541;  The  Brig  Wilson  v.  United  States,  1  Brock.  423, 
432;  Butler  v.  Hopper,  1  Wash.  C.  C.  499;  Pennsylvania  v.  Wheel- 
ing Bridge  Co.,  18  How.  421,  435;  Munn  v.  Illinois,  94  U.  S.  113, 
135. 

We  see  no  error  in  the  judgment  of  the  Supreme  Court  of  Loui- 
siana, and  it  is 

Affirmed.^ 

Bradley,  J.,  dissented. 

1  Compare  Railroad  Company  v.  Husen,  95  U.  S.  465  (1878).  —  Ed. 
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Supreme  Court  of  the  United  States.     1886. 

[118  United  States,  557.]  i 

Error  to  the  Supreme  Court  of  Illinois. 

In  the  Circuit  Court  of  Ford  County  an  action  was  brought 
against  the  railway  company  for  breach  of  an  Illinois  statute  (R.  S. 
111.,  c.  114,  §  126)  forbidding  any  railroad  corporation  to  charge 
for  transporting  any  passenger  or  freight  any  distance  within  the 
State  "the  same  or  a  greater  amount  .  .  .  than"  for  transport- 
ing in  the  same  direction  any  passenger  or  the  Uke  quantit}^  of 
freight  of  the  same  class  over  a  greater  distance  of  the  same  road, 
and  further  providing  a  penalty  of  not  over  $5,000  and  a  right  of 
recovery  of  treble  damages  by  the  person  aggrieved.  The  decla- 
ration alleged  a  charge  of  fifteen  cents  a  hundredweight  for  a  car- 
load of  goods  from  Peoria  to  the  city  of  New  York  and  on  the  same 
day  a  charge  of  twenty-five  cents  a  hundredweight  on  a  similar 
car-load  from  Oilman  to  the  city  of  New  York,  and  alleged  the  for- 
mer car-load  was  carried  86  miles  farther  in  Ilhnois  than  the  latter. 
The  company  pleaded  that  in  the  charges  the  service  rendered  in 
Ilhnois  was  not  apportioned,  that  the  statute  did  not  control  trans- 
portation from  Illinois  to  the  State  of  New  York,  and  that  the 
company  relied  upon  the  commerce  clause  of  the  Constitution  of 
the  United  States.  The  case  was  tried  on  an  agreed  state- 
ment; and  the  company  requested  the  court  to  hold  that  the 
statute  did  not,  and  could  not,  apply  to  service  rendered  mostly 
outside  Illinois.  Judgment  was  given  against  the  company  and 
was  affirmed  by  the  Supreme  Court  of  Illinois. 

H.  L.  Greene,  for  plaintiff  in  error;  and  George  Hunt,  Attorney 
General  of  Ilhnois,  contra. 

Miller,  J.,  dehvered  the  opinion  of  the  court.  .  ,  . 

Although  the  precise  point  presented  by  this  case  may  not  have 
been  heretofore  decided  by  this  court,  the  general  subject  of  the 
power  of  the  State  legislatures  to  regulate  taxes,  fares,  and  tolls 
for  passengers  and  transportation  of  freight  over  railroads  within 
their  limits  has  been  very  much  considered  recently :  —  State 
Freight  Tax  Case,  15  Wall.  232;  Munn  v.  Illinois,  94  U.  S.  113; 
Chicago,  Burlington  &  Quincy  Railroad,  v.  Iowa,  94  U.  S.  155; 

'  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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Peik  V.  Northwestern  Railway,  94  U.  S.  164;  Stone  v.  Farmers' 
Loan  and  Trust  Co.,  116  U.  S.  307;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  204;  Pickard  v.  Pullman  Southern 
Car  Co.,  117  U.  S.  34:  —  and  the  question  how  far  such  regula- 
tions, made  by  the  States  and  under  State  authority,  are  valid  or 
void,  as  they  may  affect  the  transportation  of  goods  through  more 
than  one  State,  in  one  voyage,  is  not  entirely  new  here.  The 
Supreme  Court  of  Illinois,  in  the  case  now  before  us,  conceding 
that  each  of  these  contracts  was  in  itself  a  unit,  and  that  the  pay 
received  by  the  Illinois  Railroad  Company  was  the  compensation 
for  the  entire  transportation  from  the  point  of  departure  in  the 
State  of  Illinois  to  the  city  of  New  York,  holds,  that  while  the 
statute  of  Illinois  is  inoperative  upon  that  part  of  the  contract 
which  has  reference  to  the  transportation  outside  of  the  State,  it  is 
binding  and  effectual  as  to  so  much  of  the  transportation  as  was 
within  the  Hmits  of  the  State  of  Illinois,  The  People  v.  The  Wabash, 
St.  Louis  &  Pacific  Railway,  104  111.  476;  and,  undertaking  for 
itself  to  apportion  the  rates  charged  over  the  whole  route,  de- 
cides that  the  contract  and  the  receipt  of  the  money  for  so  much 
of  it  as  was  performed  within  the  State  of  Illinois  violate  the 
statute  of  the  State  on  that  subject. 

If  the  IlHnois  statute  could  be  construed  to  apply  exclusively 
to  contracts  for  a  carriage  which  begins  and  ends  within  the 
State,  disconnected  from  a  continuous  transportation  through 
or  into  other  States,  there  does  not  seem  to  be  any  difficulty  in 
holding  it  to  be  valid.  .  .  . 

The  Supreme  Court  of  Illinois  having  in  this  case  given  an  in- 
terpretation which  makes  it  apply  to  what  we  understand  to  be 
commerce  among  the  States,  although  the  contract  was  made 
within  the  State  of  Illinois,  and  a  part  of  its  performance  was  within 
the  same  State,  we  are  bound,  in  this  court,  to  accept  that  con- 
struction. It  becomes,  therefore,  necessary  to  inquire  whether  the 
charge  exacted  from  the  shippers  in  this  case  was  a  charge  for 
interstate  transportation,  or  was  susceptible  of  a  division  which 
would  allow  so  much  of  it  to  attach  to  commerce  strictly  within 
the  State,  and  so  much  more  to  commerce  in  other  States.  The 
transportation,  which  is  the  subject-matter  of  the  contract,  being 
the  point  on  which  the  decision  of  the  case  must  rest,  was  it  a 
transportation  limited  to  the  State  of  Illinois,  or  was  it  a  trans- 
portation covering  all  the  lines  between  Oilman  in  the  one  case 
and  Peoria  in  the  other  in  the  State  of  Illinois,  and  the  city  of 
New  York  in  the  State  of  New  York? 
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The  Supreme  Court  of  Illinois  does  not  place  its  judgment  in 
the  present  case  on  the  ground  that  the  transportation  and  the 
charge  are  exclusively  State  commerce,  but,  conceding  that  it 
may  be  a  case  of  commerce  among  the  States,  or  interstate  com- 
merce, which  Congress  would  have  the  right  to  regulate  if  it  had 
attempted  to  do  so,  argues  that  this  statute  of  Illinois  belongs  to 
that  class  of  commercial  regulations  which  may  be  established  by 
the  laws  of  a  State  until  Congress  shall  have  exercised  its  power 
on  that  subject.  .  .  .  The  Supreme  Court  of  Ilhnois  cites  the  cases 
of  Munn  v.  Illinois,  Chicago,  Burlington  &  Quincy  Railroad  v. 
Iowa,  and  Peik  v.  Northwestern  Railway,  above  referred  to.  It 
cannot  be  denied  that  the  general  language  of  the  court  in  these 
cases,  upon  the  power  of  Congress  to  regulate  commerce,  may  be 
susceptible  of  the  meaning  which  the  Illinois  court  places  upon 
it.  ... 

The  question  of  the  right  of  the  State  to  regulate  the  rates  of 
fares  and  tolls  on  railroads,  and  how  far  that  right  was  affected 
by  the  commerce  clause  of  the  Constitution  of  the  United  States, 
was  presented  to  the  court  in  those  cases.  And  it  must  be  admitted 
that,  in  a  general  way,  the  court  treated  the  cases  then  before  it  as 
belonging  to  that  class  of  regulations  of  commerce  which,  like 
pilotage,  bridging  navigable  rivers,  and  many  others,  could  be 
acted  upon  by  the  States  in  the  absence  of  any  legislation  by 
Congress  on  the  same  subject. 

By  the  slightest  attention  to  the  matter  it  will  be  readily  seen 
that  the  circumstances  under  which  a  bridge  may  be  authorized 
across  a  navigable  stream  within  the  limits  of  a  State,  for  the  use 
of  a  public  highway,  and  the  local  rules  which  shall  govern  the 
conduct  of  the  pilots  of  each  of  the  varying  harbors  of  the  coasts 
of  the  United  States,  depend  upon  principles  far  more  limited  in 
their  application  and  importance  than  those  which  should  regu- 
late the  transportation  of  persons  and  property  across  the  half 
or  the  whole  of  the  continent,  over  the  territories  of  half  a  dozen 
States,  through  which  they  are  carried  without  charge  of  car  or 
breaking  bulk. 

Of  the  members  of  the  court  who  concurred  in  those  opinions, 
there  being  two  dissentients,  but  three  remain,  and  the  writer  of 
this  opinion  is  one  of  the  three.  He  is  prepared  to  take  his  share 
of  the  responsibility  for  the  language  used  in  those  opinions,  in- 
cluding the  extracts  above  presented.  He  does  not  feel  called 
upon  to  say  whether  those  extracts  justify  the  decision  of  the 
Illinois  court  in   the   present  case.     It  will   be  seen,   from   the 
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opinions  themselves,  and  from  the  arguments  of  counsel  pre- 
sented in  the  reports,  that  the  question  did  not  receive  any- 
very  elaborate  consideration,  either  in  the  opinions  of  the  court 
or  in  the  arguments  of  counsel.  And  the  question  how  far  a 
charge  made  for  a  continuous  transportation  over  several  States, 
which  included  a  State  whose  laws  were  in  question,  may  be 
divided  into  separate  charges  for  each  State,  in  enforcing  the 
power  of  the  State  to  regulate  the  fares  of  its  railroads,  was 
evidently  not  fully  considered.  .  .  . 

The  case  of  the  State  Freight  Tax,  15  Wall.  232,  which  was 
decided  only  four  years  before  these  cases,  held  an  act  of  the 
Legislature  of  Pennsylvania  void,  as  being  in  conflict  with  the 
commerce  clause  of  the  Constitution  of  the  United  States,  which 
levied  a  tax  upon  all  freight  carried  through  the  State  by  any 
railroad  company,  or  into  it  from  any  other  State,  or  out  of  it  into 
any  other  State,  and  valid  as  to  all  freight  the  carriage  of  which 
was  begun  and  ended  within  the  limits  of  the  State,  because  the 
former  was  a  regulation  of  interstate  commerce,  and  the  latter  was 
a  commerce  solely  within  the  State  which  it  had  a  right  to  regulate. 
And  the  question  now  under  consideration,  whether  these  stat- 
utes were  of  a  class  which  the  legislatures  of  the  States  could  enact 
in  the  absence  of  any  act  of  Congress  on  the  subject,  was  consid- 
ered and  decided  in  the  negative. 

It  is  impossible  to  see  any  distinction  in  its  effect  upon  commerce 
of  either  class,  between  a  statute  which  regulates  the  charges  for 
transportation,  and  a  statute  which  levies  a  tax  for  the  benefit  of 
the  State  upon  the  same  transportation;  and,  in  fact,  the  judg- 
ment of  the  court  in  the  State  Freight  Tax  Case  rested  upon  the 
ground  that  the  tax  was  always  added  to  the  cost  of  transporta- 
tion, and  thus  was  a  tax  in  effect  upon  the  privilege  of  carrying  the 
goods  through  the  State.  It  is  also  very  difficult  to  believe  that 
the  court  consciously  intended  to  overrule  the  first  of  these  cases 
without  any  reference  to  it  in  the  opinion. 

At  the  very  next  term  of  the  court  after  the  delivery  of  these 
opinions,  the  case  of  Hall  v.  De  Cuir,  95  U.  S.  485,  was  decided, 
in  which  the  same  point  was  considered.  .  .  . 

It  is  not  easy  to  see  how  any  distinction  can  be  made.  What- 
ever may  be  the  instrumentalities  by  which  this  transportation 
from  the  one  point  to  the  other  is  effected,  it  is  but  one  voyage, 
as  much  so  as  that  of  the  steamboat  on  the  Mississippi  River. 
It  is  not  the  railroads  themselves  that  are  regulated  by  this  act 
of  the  Illinois  Legislature  so  much  as  the  charge  for  transporta- 
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tion,  and,  in  language  just  cited,  if  each  one  of  the  States  through 
whose  territories  these  goods  are  transported  can  fix  its  own  rules 
for  prices,  for  modes  of  transit,  for  times  and  modes  of  delivery, 
and  all  the  other  incidents  of  transportation  to  which  the  word 
"regulation"  can  be  appKed,  it  is  readily  seen  that  the  embarrass- 
ments upon  interstate  transportation,  as  an  element  of  interstate 
commerce,  might  be  too  oppressive  to  be  submitted  to.  "  It  was," 
in  the  language  of  the  court  cited  above,  ''to  meet  just  such  a  case 
that  the  commerce  clause  of  the  Constitution  was  adopted." 

It  cannot  be  too  strongly  insisted  upon  that  the  right  of  con- 
tinuous transportation  from  one  end  of  the  country  to  the  other 
is  essential  in  modern  times  to  that  freedom  of  commerce  from 
the  restraints  which  the  State  might  choose  to  impose  upon  it, 
that  the  commerce  clause  was  intended  to  secure.  This  clause, 
giving  to  Congress  the  power  to  regulate  commerce  among  the 
States  and  with  foreign  nations,  as  this  court  has  said  before,  was 
among  the  most  important  of  the  subjects  which  prompted  the 
formation  of  the  Constitution.  Cook  v.  Pennsylvania,  97  U.  S. 
566,  574;  Brown  v.  Maryland,  12  Wheat.  419,  446.  And  it  would 
be  a  very  feeble  and  almost  useless  provision,  but  poorly  adapted 
to  secure  the  entire  freedom  of  commerce  among  the  States  which 
was  deemed  essential  to  a  more  perfect  Union  by  the  framers  of  the 
Constitution,  if,  at  every  stage  of  the  transportation  of  goods  and 
chattels  through  the  country,  the  State  within  whose  limits  a 
part  of  this  transportation  must  be  done  could  impose  regula- 
tions concerning  the  price,  compensation,  or  taxation,  or  any  other 
restrictive  regulation  interfering  with  and  seriously  embarrassing 
this  commerce. 

The  argument  on  this  subject  can  never  be  better  stated  than 
it  is  by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
195-6.  He  there  demonstrates  that  commerce  among  the  States, 
like  commerce  with  foreign  nations,  is  necessarily  a  commerce 
which  crosses  State  lines,  and  extends  into  the  States,  and  the 
power  of  Congress  to  regulate  it  exists  wherever  that  commerce 
is  found.  .  .  } 

We  must,  therefore,  hold  that  it  is  not,  and  never  has  been, 

1  Here  were  cited  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  465  (1882);  Wel- 
ton  V.  Missouri,  ante,  p.  9()0  (1876);  County  of  Mobile  v.  Kimhull,  102  U.  S. 
691,  702  (1881);  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  204 
(188.'>);  Piekard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  :U  (1886);  and 
Railroad  Commission  Cases  (Stone  v.  Fanners'  Loan  and  Trust  Co.),  116 
U.  S.  307  (1886).  — Ei>. 
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the  deliberate  opinion  of  a  majority  of  this  court  that  a  statute 
of  a  State  which  attempts  to  regulate  the  fares  and  charges  by 
railroad  companies  within  its  limits,  for  a  transportation  which 
constitutes  a  part  of  commerce  among  the  States,  is  a  vahd  law. 

Let  us  see  precisely  what  is  the  degree  of  interference  with 
transportation  of  property  or  persons  from  one  State  to  another 
which  this  statute  proposes.  A  citizen  of  New  YT)rk  has  goods 
which  he  desires  to  have  transported  by  the  railroad  companies 
from  that  city  to  the  interior  of  the  State  of  Illinois.  A  continu- 
ous line  of  rail  over  which  a  car  loaded  with  these  goods  can  be 
carried,  and  is  carried  habitually,  connects  the  place  of  shipment 
with  the  place  of  dehvery.  He  undertakes  to  make  a  contract  with 
a  person  engaged  in  the  carrying  business  at  the  end  of  this  route 
from  whence  the  goods  are  to  start,  and  he  is  told  by  the  carrier, 
"I  am  free  to  make  a  fair  and  reasonable  contract  for  this  carriage 
to  the  hne'of  the  State  of  lUinois,  but  when  the  car  which  carries 
these  goods  is  to  cross  the  line  of  that  State,  pursuing  at  the  same 
time  this  continuous  track,  I  am  met  by  a  law  of  lUinois  which 
forbids  me  to  make  a  free  contract  concerning  this  transportation 
within  that  State,  and  subjects  me  to  certain  rules  by  which  I 
am  to  be  governed  as  to  the  charges  wliich  the  same  railroad 
companj^  in  lUinois  may  make,  or  has  made,  with  reference  to 
other  persons  and  other  places  of  dehvery."  So  that  while  that 
carrier  might  be  wiUing  to  carry  these  goods  from  the  city  of  New 
York  to  the  city  of  Peoria  at  the  rate  of  fifteen  cents  per  hun- 
dred pounds,  he  is  not  permitted  to  do  so  because  the  Illinois 
railroad  company  has  already  charged  at  the  rate  of  twenty-five 
cents  per  hundred  pounds  for  carriage  to  Gihnan,  in  Illinois,  wliich 
is  eighty-six  miles  shorter  than  the  distance  to  Peoria. 

So,  also,  in  the  present  case,  the  owner  of  corn,  the  principal 
product  of  the  country,  desiring  to  transport  it  from  Peoria,  in 
lUinois,  to  New  York,  finds  a  railroad  company  wiUing  to  do  this 
at  the  rate  of  fifteen  cents  per  hundred  pounds  for  a  car-load,  but 
is  compelled  to  pay  at  the  rate  of  twenty-five  cents  per  hundred 
pounds,  because  the  railroad  company  has  received  from  a  person 
residing  at  Gihnan  twenty-five  cents  per  hundred  pounds  for  the 
transportation  of  a  car-load  of  the  same  class  of  freight  over  the 
same  fine  of  road  from  Oilman  to  New  York.  This  is  the  result  of 
the  statute  of  Illinois,  in  its  endeavor  to  prevent  unjust  discrim- 
ination, as  construed  by  the  Supreme  Court  of  that  State.  The 
effect  of  it  is,  that  whatever  may  be  the  rate  of  transportation  per 
mile  charged  by  the  raUroad  company  from  Oilman  to  Sheldon, 
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a  distance  of  twenty-three  miles,  in  which  the  loading  and  the 
unloading  of  the  freight  is  the  largest  expense  incurred  by  the 
railroad  company,  the  same  rate  per  mile  must  be  charged  from 
Peoria  to  the  city  of  New  York.  .  .  . 

AVhen  it  is  attempted  to  apply  to  transportation  through  an 
entire  series  of  States  a  principle  of  this  kind,  and  each  one  of  the 
States  shall  attempt  to  establish  its  own  rates  of  transportation, 
its  own  methods  to  prevent  discrimination  in  rates,  or  to  permit 
it,  the  deleterious  influence  upon  the  freedom  of  commerce  among 
the  States  and  upon  the  transit  of  goods  through  those  States  can- 
not be  overestimated.  That  this  species  of  regulation  is  one  which 
must  be,  if  established  at  all,  of  a  general  and  national  character, 
and  cannot  be  safely  and  wisely  remitted  to  local  rules  and  local 
regulations,  we  think  is  clear  from  what  has  already  been  said. 
And  if  it  be  a  regulation  of  commerce,  as  we  think  we  have  demon- 
strated it  is,  and  as  the  Illinois  court  concedes  it  to  be,  it  must  be 
of  that  national  character,  and  the  regulation  can  only  appropri- 
ately exist  by  general  rules  and  principles,  which  demand  that  it 
should  be  done  by  the  Congress  of  the  United  States  under  the 
commerce  clause  of  the  Constitution. 

The  judgment  of  the  Supreme  Court  of  Illinois  is  therefore 

Reversed,  and  the  case  remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Bradley,  J.,  with  whom  concurred  Waite,  C.  J.,  and  Gray,  J., 
dissenting.  .  .  . 


PHILADELPHIA    AND    SOUTHERN    STEAMSHIP    CO. 
V.  PENNSYLVANIA. 

Supreme  Court  of  the  United  States.     1887. 

[122  United  Slates,  326.] » 

Error  to  the  Supreme  Court  of  Pennsylvania. 

Action  was  brought  in  the  Common  Pleas  of  Dauphin  County 
for  tax  and  penalties  due  from  the  steamship  company.  A 
Pennsylvania  statute  of  March  20,  1877,  enacted  that  "every 
railroad  company,  canal  company,  steamboat  company,  slack- 
water  navigation  company,  transportation  company,  street  pas- 

'  An  abbreviated  etateraent  has  been  presented.  —  Ed. 
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senger  railway  company,  and  every  other  company  now  or 
hereafter  incorporated  by  .  .  .  this  commonwealth,  or  ...  by 
any  other  state,  and  doing  business  in  this  commonwealth,  and  .  .  . 
engaged  in  .  .  .  transporting  freight  or  passengers,  and  every 
telegraph  company  .  .  .  doing  business  in  this  commonwealth, 
and  every  express  company,  .  .  .  palace-car  and  sleeping-car 
company,  .  .  .  doing  business  in  this  commonwealth,  shall  pay 
...  a  tax  of  eight-tenths  of  one  per  centum  upon  the  gross 
receipts  .  .  .  for  tolls  and  transportation,  telegraph  business, 
or  express  business."  A  similar  act  was  passed  on  June  7,  1879. 
The  action  was  based  on  these  statutes.  The  company  pleaded 
that  it  operated  steamships  engaged  in  ocean  transportation 
between  different  States  and  between  the  United  States  and 
foreign  countries,  that  the  steamships  were  enrolled  or  registered 
under  the  laws  of  the  United  States  for  coasting  or  foreign  trade, 
and  that  the  gross  receipts  were  received  wholly  for  freight  and 
passengers  and  charters  in  such  interstate  and  foreign  business. 
It  was  agreed  that  the  facts  were  as  stated  in  the  plea,  and,  trial 
by  jury  being  dispensed  with,  judgment  was  given  against  the 
company.  The  judgment  was  affirmed  by  the  Supreme  Court  of 
Pennsylvania. 

M.  P.  Henry  for  plaintiff  in  error;  and  W.  S.  Kirkpatrick, 
Attorney  General  of  Pennsylvania,  and  another,  contra. 

Bradley,  J.,  .  .  .  dehvered  the  opinion  of  the  court. 

The  question  which  underlies  the  immediate  question  in  the 
case  is,  whether  the  imposition  of  the  tax  upon  the  steamship 
company's  receipts  amounted  to  a  regulation  of,  or  an  interfer- 
ence with,  interstate  and  foreign  commerce,  and  was  thus  in 
conflict  with  the  power  granted  by  the  Constitution  to  Con- 
gress? The  tax  was  levied  directly  upon  the  receipts  derived 
by  the  company  from  its  fares  and  freights  for  the  transportation 
of  persons  and  goods  between  different  States,  and  between  the 
States  and  foreign  countries,  and  from  the  charter  of  its  vessels 
which  was  for  the  same  purpose.  This  transportation  was  an 
act  of  interstate  and  foreign  commerce.  It  was  the  carrying  on 
of  such  commerce.  It  was  that,  and  nothing  else.  In  view  of  the 
decisions  of  this  court,  it  cannot  be  pretended  that  the  State 
could  constitutionally  regulate  or  interfere  with  that  commerce 
itself.  But  taxing  is  one  of  the  forms  of  regulation.  It  is  one  of 
the  principal  forms.  Taxing  the  transportation,  either  by  its 
tonnage,  or  its  distance,  or  by  the  number  of  trips  performed, 
or  in  any  other  way,  would  certainly  be  a  regulation  of  the  com- 
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merce,  a  restriction  upon  it,  a  burden  upon  it.  Clearly  this  could 
not  be  done  by  the  State  without  interfering  with  the  power  of 
Congress.  Foreign  commerce  has  been  fully  regulated  by  Con- 
gress, and  any  regulations  imposed  by  the  States  upon  that  branch 
of  commerce  would  be  a  palpable  interference.  If  Congress  has 
not  made  any  express  regulations  with  regard  to  interstate  com- 
merce, its  inaction,  as  we  have  often  held,  is  equivalent  to  a  dec- 
laration that  it  shall  be  free,  in  all  cases  where  its  power  is 
exclusive;  and  its  power  is  necessarily  exclusive  whenever  the 
subject-matter  is  national  in  its  character  and  properly  admits 
of  only  one  uniform  system.  See  the  cases  collected  in  Robbins 
V.  Shelby  Taxing  District,  120  U.  S.  489,  492,  493.  Interstate 
commerce  carried  on  by  ships  on  the  sea  is  surely  of  this  character. 

If,  then,  the  commerce  carried  on  by  the  plaintiff  in  error  in 
this  case  could  not  be  constitutionally  taxed  by  the  State,  could 
the  fares  and  freights  received  for  transportation  in  carrying  on 
that  commerce  be  constitutionally  taxed?  If  the  State  cannot  tax 
the  transportation,  may  it,  nevertheless,  tax  the  fares  and  freights 
received  therefor?  Where  is  the  difference?  Looldng  at  the  sub- 
stance of  things,  and  not  at  mere  forms,  it  is  very  difficult  to  see 
any  difference.  The  one  thing  seems  to  be  tantamount  to  the 
other.  It  would  seem  to  be  rather  metaphysics  than  plain  logic 
for  the  State  officials  to  say  to  the  company:  "We  will  not  tax 
you  for  the  transportation  you  perform,  but  we  will  tax  you  for 
what  you  get  for  performing  it."  Such  a  position  can  hardly  be 
said  to  be  based  on  a  sound  method  of  reasoning. 

This  court  did  not  so  reason  in  the  case  of  Brown  v.  Maryland, 
12  Wheat.  419.  .  .  . 

The  application  of  this  reasoning  to  the  case  in  hand  is  obvious. 
Of  what  use  would  it  be  to  the  shipowner,  in  carrying  on  interstate 
and  foreign  commerce,  to  have  the  right  of  transporting  persons 
and  goods  free  from  state  interference,  if  he  had  not  the  equal  right 
to  charge  for  such  transportation  without  such  interference? 
The  very  object  of  his  engaging  in  transportation  is  to  receive 
pay  for  it.  If  the  regulation  of  the  transportation  belongs  to  the 
power  of  Congress  to  regulate  commerce,  the  regulation  of  fares 
and  freights  receivable  for  such  transportation  must  equally 
belong  to  that  power;  and  any  burdens  imposed  by  the  State  on 
such  receipts  must  be  in  conflict  with  it.  To  apply  the  language 
of  Chief  Justice  Marshall,  fares  and  freights  for  transporta- 
tion in  carrying  on  interstate  or  foreign  commerce  are  as  much 
essential  ingredients  of  that  commerce  as  transportation  itself. 
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It  is  necessary,  however,  that  we  should  examine  what  bearing 
the  cases  of  the  State  Freight  Tax,  and  Railway  Gross  Receipts, 
reported  in  15th  of  Wallace,  have  upon  the  question  in  hand.  .  .  . 

At  the  same  time  that  the  Case  of  State  Freight  Tax  was 
decided,  the  other  case  referred  to,  namely,  that  of  State  Tax 
on  Railway  Gross  Receipts,  was  also  decided,  and  the  opinion 
was  delivered  by  the  same  member  of  the  court.  15  Wall.  284. 
This  was  also  a  case  of  a  tax  imposed  upon  the  Reading  Railroad 
Company.  It  arose  under  another  act  of  Assembly  of  Penn- 
sylvania, passed  in  February,  1866,  by  which  it  was  enacted  that 
"in  addition  to  the  taxes  now  provided  by  law,  every  railroad, 
canal  and  transportation  company  incorporated  under  the  laws 
of  this  commonwealth,  and  not  liable  to  the  tax  upon  income  under 
existing  laws,  shall  pay  to  the  commonwealth  a  tax  of  three- 
fourths  of  one  per  centum  upon  the  gross  receipts  of  said  company; 
the  said  tax  shall  be  paid  semiannually."  Under  this  statute  the 
accounting  officers  ef  Pennsylvania  stated  an  account  against 
the  Reading  Railroad  Company  for  tax  on  gross  receipts  of  the 
company  for  the  half  year  ending  December  31,  1867.  These 
receipts  were  derived  partly  from  the  freight  of  goods  transported 
wholly  within  the  State,  and  partly  from  the  freight  of  goods 
exported  to  points  without  the  State,  which  latter  were  discrimi- 
nated from  the  former  in  the  reports  made  by  the  company.  It 
was  the  tax  on  the  latter  receipts  which  formed  the  subject  of 
controversy.  The  same  line  of  argument  was  taken  at  the  bar 
as  in  the  other  case.  This  court,  however,  held  the  tax  to  be 
constitutional.  The  grounds  on  which  the  opinion  was  based,  in 
order  to  distinguish  this  case  from  the  preceding  one,  were  two: 
first,  that  the  tax,  being  collectible  only  once  in  six  months, 
was  laid  upon  a  fund  which  had  become  the  property  of  the  com- 
pany, mingled  with  its  other  property,  and  incorporated  into  the 
general  mass  of  its  property,  possibly  expended  in  improvements, 
or  otherwise  invested.  The  case  is  likened,  in  the  opinion,  to  that 
of  taxing  goods  which  have  been  imported,  after  their  original 
packages  have  been  broken,  and  after  they  have  been  mixed  with 
the  mass  of  property  in  the  country,  which,  it  was  said,  are  con- 
ceded in  Brown  v.  Maryland  to  be  taxable. 

This  reasoning  seems  to  have  much  force.  But  is  the  analogy 
to  the  case  of  imported  goods  as  perfect  as  is  suggested?  When 
the  latter  become  mingled  with  the  general  mass  of  property  in 
the  State,  they  are  not  followed  and  singled  out  for  taxation  as 
imported  goods,  and  by  reason  of  their  being  imported.    If  they 


PHILA.   AND   SOUTHERN  STEAMSHIP   CO.   V.   PENNSYLVANIA.      1001 

were,  the  tax  would  be  as  unconstitutional  as  if  imposed  upon  them 
whilst  in  the  original  packages.  When  mingled  with  the  general 
mass  of  property  in  the  State  they  are  taxed  in  the  same  manner 
as  other  property  possessed  by  its  citizens,  without  discrimination 
or  partiahty.  We  held  in  Welton  v.  Missouri,  91  U.  S.  275,  that 
goods  brought  into  a  State  for  sale,  though  they  thereby  become 
a  part  of  the  mass  of  its  property,  cannot  be  taxed  by  reason  of 
their  being  introduced  into  the  State,  or  because  they  are  the  prod- 
ucts of  another  State.  To  tax  them  as  such  was  expressly  held  to 
be  unconstitutional.  The  tax  in  the  present  case  is  laid  upon  the 
gross  receipts  for  transportation  as  such.  Those  receipts  are  fol- 
lowed and  caused  to  be  accounted  for  by  the  company,  dollar 
for  dollar.  It  is  those  specific  receipts,  or  the  amount  thereof 
(which  is  the  same  thing),  for  which  the  company  is  called  upon 
to  pay  the  tax.  They  are  taxed  not  only  because  they  are  money, 
or  its  value,  but  because  they  were  received  for  transportation. 
No  doubt  a  shipowner,  Hke  any  other  citizen,  may  be  personally 
taxed  for  the  amount  of  his  property  or  estate,  without  regard  to 
the  source  from  which  it  was  derived,  whether  from  commerce, 
or  banking,  or  any  other  employment.  But  that  is  an  entirely 
different  thing  from  laying  a  special  tax  upon  his  receipts  in  a 
particular  employment.  If  such  a  tax  is  laid,  and  the  receipts  taxed 
are  those  derived  from  transporting  goods  and  passengers  in  the 
way  of  interstate  or  foreign  commerce,  no  matter  when  the  tax 
is  exacted,  whether  at  the  time  of  realizing  the  receipts,  or  at  the 
end  of  every  six  months  or  a  year,  it  is  an  exaction  aimed  at  the 
commerce  itself,  and  is  a  burden  upon  it,  and  seriously  affects  it. 
A  review  of  the  question  convinces  us  that  the  first  ground  on  which 
the  decision  in  State  Tax  on  Railway  Gross  Receipts  was  placed 
is  not  tenable;  that  it  is  not  supported  by  anything  decided  in 
Brown  v.  Maryland;  but,  on  the  contrary,  that  the  reasoning  in 
that  case  is  decidedly  against  it. 

The  second  ground  on  which  the  decision  referred  to  was  based 
was,  that  the  tax  was  upon  the  franchise  of  the  corporation  granted 
to  it  by  the  State.  We  do  not  think  that  this  can  be  affirmed  in 
the  present  case.  It  certainly  could  not  have  been  intended  as  a 
tax  on  the  corporate  franchise,  because,  by  the  terms  of  the  act, 
it  was  laid  equally  on  the  corporations  of  other  States  doing  busi- 
ness in  Pennsylvania.  If  intended  as  a  tax  on  the  franchise  of  doing 
business,  —  which  in  tliis  case  is  the  business  of  transportation 
in  carrying  on  interstate  and  foreign  commerce,  —  it  would 
clearly  Ik;  unconstitutional.    It  was  hold  by  this  court  in  the  case 
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of  Gloucester  Ferry  Company  v.  Pennsylvania,  114  U.  S.  196, 
that  interstate  commerce  carried  on  by  corporations  is  entitled 
to  the  same  protection  against  State  exactions  which  is  given  to 
such  commerce  when  carried  on  by  individuals.  .  .  . 

There  is  another  point,  however,  which  may  properly  deserve 
some  attention.  Can  the  tax  in  this  case  be  regarded  as  an  in- 
come tax?  and,  if  it  can,  does  that  make  any  difference  as  to  its 
constitutionahty?  We  do  not  think  that  it  can  properly  be  re- 
garded as  an  income  tax.  It  is  not  a  general  tax  on  the  incomes 
of  all  the  inhabitants  of  the  State;  but  a  special  tax  on  transporta- 
tion companies.  Conceding,  however,  that  an  income  tax  may 
be  imposed  on  certain  classes  of  the  community,  distinguished  by 
the  character  of  their  occupations;  this  is  not  an  income  tax  on  the 
class  to  which  it  refers,  but  a  tax  on  their  receipts  for  transporta- 
tion only.  Many  of  the  companies  included  in  it  may,  and  un- 
doubtedly do,  have  incomes  from  other  sources,  such  as  rents  of 
houses,  wharves,  stores,  and  water-power,  and  interest  on 
moneyed  investments.  As  a  tax  on  transportation,  we  have 
already  seen  from  the  quotations  from  the  State  Freight  Tax 
Case  that  it  cannot  be  supported  where  that  transportation  is 
an  ingredient  of  interstate  or  foreign  commerce,  even  though  the 
law  imposing  the  tax  be  expressed  in  such  general  terms  as  to 
include  receipts  from  transportation  which  are  properly  taxable. 
It  is  unnecessary,  therefore,  to  discuss  the  question  which  would 
arise  if  the  tax  were  properly  a  tax  on  income.  It  is  clearly  not 
such,  but  a  tax  on  transportation  only. 

The  corporate  franchises,  the  property,  the  business,  the 
income  of  corporations  created  by  a  State  may  undoubtedly  be 
taxed  by  the  State;  but  in  imposing  such  taxes  care  should  be 
taken  not  to  interfere  with  or  hamper,  directly  or  by  indirection, 
interstate  or  foreign  commerce,  or  any  other  matter  exclusively 
within  the  jurisdiction  of  the  Federal  government.  This  is  a 
principle  so  often  announced  by  the  courts,  and  especially  by  this 
court,  that  it  may  be  received  as  an  axiom  of  our  constitutional 
jurisprudence.  It  is  unnecessary,  therefore,  to  review  the  long 
list  of  cases  in  which  the  subject  is  discussed.  .  .  . 

Reversed.  .  .  .^ 

1  See  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217  (1891);  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Texas,  210  U.  S.  217,  226  (1908).  —  Ed. 


WESTERN  UNION  TELEGRAPH  CO.  V.   PENDLETON.     1003 


WESTERN  UNION  TELEGRAPH  CO.  v.   PENDLETON. 

Supreme  Court  of  the  United  States.     1887. 

[122  United  States,  347.]  ^ 

Error  to  the  Supreme  Court  of  Indiana. 

In  an  Indiana  court  Pendleton  brought  action  against  the 
telegraph  company  for  a  penalty  of  $100  prescribed  by  an  Indiana 
statute  (R.  S.  Ind.  1881,  §4178),  enacting,  among  other  things, 
that  every  electric  telegraph  company,  with  a  Hne  wholly  or 
partly  in  Indiana,  "shall  deHver  all  despatches,  by  a  messenger, 
to  the  persons  .  .  .  addressed,  .  .  .  Provided,  such  persons  .  .  . 
reside  within  one  mile  of  the  telegraphic  station  or  within  the 
city  or  town  in  which  such  station  is."  Pendleton's  complaint 
alleged  that  he  deposited  the  message  in  question,  prepaid,  at 
the  telegraph  office  in  Shelbyville,  Indiana,  addressed  to  ''Rosa 
Pendleton,  care  James  Harker,  near  City  Graveyard,  Ottumwa, 
Iowa,"  and  that  the  company,  after  receiving  it  at  Ottumwa, 
failed  to  deliver  it.  The  company  answered  that  the  telegram 
reached  Ottumwa  at  7.30  P.M.,  that  James  Harker  lived  outside 
the  district  in  which  it  delivered  telegrams  by  messenger,  and 
more  than  one  mile  from  the  office,  that,  in  accordance  with  the 
custom  of  the  office,  the  message  was  promptly  placed  in  the  post- 
office,  prepaid,  and  that  it  was  received  by  the  addressee  the 
following  morning  at  about  nine  o'clock.  The  court  sustained 
a  demurrer  to  the  answer;  and,  the  company  electing  to  stand 
upon  its  answer,  judgment  was  rendered  for  the  plaintiff.  The 
judgment  was  affirmed  by  the  Supreme  Court  of  Indiana. 

A.  L.  Mason,  and  others,  for  plaintiff  in  error;  and  no  appear- 
ance contra. 

Field,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

In  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  464,  it  was  decided 
.  .  .  that  intercourse  by  the  telegraph  between  the  States  is 
commerce.  .  .  . 

It  differs  in  material  particulars  from  that  portion  of  com- 
merce with  foreign  countries  and  between  the  States  which  con- 
sists in  the  carriage  of  persons  and  the  transportation  and  exchange 
of  commodities,  upon  which  we  have  been  so  often  called  to  pass. 
It  differs  not  only  in  the  subjects  which  it  transmits,  but  in  the 
means  of  transmission.    Other  commerce  deals  only  with  persons, 

*  An  abbreviated  statement  has  been  presented.  —  Ed. 
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or  with  visible  and  tangible  things.  But  the  telegraph  transports 
nothing  visible  and  tangible;  it  carries  only  ideas,  wishes,  orders, 
and  intelligence.  Other  commerce  requires  the  constant  atten- 
tion and  supervision  of  the  carrier  for  the  safety  of  the  persons 
and  property  carried.  The  message  of  the  telegraph  passes  at 
once  beyond  the  control  of  the  sender,  and  reaches  the  office  to 
which  it  is  sent  instantaneously.  It  is  plain,  from  these  essentially 
different  characteristics,  that  the  regulations  suitable  for  one  of 
these  kinds  of  commerce  would  be  entirely  inapphcable  to  the 
other. 

In  the  consideration  of  numerous  cases,  in  which  questions  have 
arisen  relating  to  ordinary  commerce  with  foreign  countries  and 
between  the  States,  this  court  has  reached  certain  conclusions 
as  to  what  subjects  of  commerce  the  regulation  of  Congress  is 
exclusive,  and  indicated  on  what  subjects  the  States  may  exercise 
a  concurrent  authority  until  Congress  intervenes  and  assumes 
control.  .  .  .  But  with  reference  to  the  new  species  of  commerce, 
consisting  of  intercourse  by  telegraphic  messages,  this  court  has 
only  in  two  cases  been  called  upon  to  inquire  into  the  power  of 
Congress  and  of  the  State  over  the  subject.  .  .  .  Pensacola 
Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S.  1.  .  .  . 
Telegraph  Company  v.  Texas,  105  U.  S.  460.  .  .  . 

In  these  cases  the  supreme  authority  of  Congress  over  the  sub- 
ject of  commerce  by  the  telegraph  with  foreign  countries  or  among 
the  States  is  affirmed,  whenever  that  body  chooses  to  exert  its 
power;  and  it  is  also  held  that  the  States  can  impose  no  impedi- 
ments to  the  freedom  of  that  commerce.  In  conformity  with 
these  views  the  attempted  regulation  by  Indiana  of  the  mode  in 
which  messages  sent  by  telegraphic  companies  doing  business 
within  her  limits  shall  be  delivered  in  other  States  cannot  be  up- 
held. It  is  an  impediment  to  the  freedom  of  that  form  of  inter- 
state commerce,  which  is  as  much  beyond  the  power  of  Indiana 
to  interpose,  as  the  imposition  of  a  tax  by  the  State  of  Texas 
upon  every  message  transmitted  by  a  telegraph  company  within 
her  limits  to  other  States  was  beyond  her  power.  Whatever 
authority  the  State  may  possess  over  the  transmission  and  deliv- 
ery of  messages  by  telegraph  companies  within  her  limits,  it  does 
not  extend  to  the  delivery  of  messages  in  other  States. 

The  object  of  vesting  the  power  to  regulate  commerce  in 
Congress  was  to  secure,  with  reference  to  its  subjects,  uniform 
regulations,  where  such  uniformity  is  practicable,  against  con- 
flicting   State    legislation.      Such    conflicting    legislation    would 
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inevitably  follow  with  reference  to  telegraphic  communica- 
tions between  citizens  of  different  States,  if  each  State  was 
vested  with  power  to  control  them  beyond  its  own  limits.  The 
manner  and  order  of  the  delivery  of  telegrams,  as  well  as  of 
their  transmission,  would  vary  according  to  the  judgment  of 
each  State.  Indiana,  as  seen  by  its  law  given  above,  has  pro- 
vided that  communications  for  or  from  officers  of  justice  shall  take 
precedence,  and  that  arrangements  may  be  made  with  pub- 
lishers of  newspapers  for  the  transmission  of  intelligence  of  gen- 
eral and  pubhc  interest  out  of  its  order;  but  that  all  other  messages 
shall  be  transmitted  in  the  order  in  which  they  are  received ;  and 
punishes  as  an  offence  a  disregard  of  this  rule.  Her  attempt,  by 
penal  statutes,  to  enforce  a  dehvery  of  such  messages  in  other 
States,  in  conformity  with  this  rule,  could  hardly  fail  to  lead  to 
colhsion  with  their  statutes.  Other  States  might  well  direct  that 
telegrams  on  many  other  subjects  should  have  precedence  in 
dehvery  within  their  hmits  over  some  of  these,  such  as  telegrams 
for  the  attendance  of  physicians  and  surgeons  in  case  of  sudden 
sickness  or  accident,  telegrams  calUng  for  aid  in  case  of  fire  or 
other  calamity,  and  telegrams  respecting  the  sickness  or  death 
of  relatives. 

Indiana  also  requires  telegrams  to  be  delivered  by  messengers 
to  the  persons  to  whom  they  are  addressed,  if  they  reside  within 
one  mile  of  the  telegraph  station,  or  within  the  city  and  town  in 
which  such  station  is;  and  the  requirement  appHes,  according  to 
the  decision  of  its  Supreme  Court  in  this  case,  when  the  dehvery 
is  to  be  made  in  another  State.  Other  States  might  conclude  that 
the  dehvery  by  messenger  to  a  person  Hving  in  a  town  or  city  being 
many  miles  in  extent  was  an  unwise  burden,  and  require  the  duty 
within  less  limits;  but  if  the  law  of  one  State  can  prescribe  the 
order  and  manner  of  delivery  in  another  State,  the  receiver  of  the 
message  would  often  find  himself  incurring  a  penalty  because  of 
conflicting  laws,  both  of  which  he  could  not  obey.  Conflict  and 
confusion  would  only  follow  the  attempted  exercise  of  such  a 
power.    We  are  clear  that  it  docs  not  exist  in  any  State. 

The  Supreme  Court  of  Indiana  placed  its  decision  in  support  of 
the  statute  principally  upon  the  ground  that  it  was  the  exercise 
of  the  police  power  of  the  State.  Undoubtedly,  under  the  reserve 
powers  of  the  State,  which  are  designated  under  that  somewhat 
ambiguous  term  of  police  powers,  reguhitions  may  be  prescribed  by 
the  State  for  the  good  order,  peace,  and  protection  of  tlie  com- 
munity.   The  subjects  upon  which  the  State  may  act  are  almost 
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infinite,  yet  in  its  regulations  with  respect  to  all  of  them  there  is 
this  necessary  limitation,  that  the  State  does  not  thereby  encroach 
upon  the  free  exercise  of  the  power  vested  in  Congress  by  the 
Constitution.  Within  that  limitation  it  may,  undoubtedly,  make 
all  necessary  provisions  with  respect  to  the  buildings,  poles,  and 
wires  of  telegraph  companies  in  its  jurisdiction  which  the  comfort 
and  convenience  of  the  community  may  require.  .  .  . 

Reversed.  .  .  .^ 


BOWMAN  V.   CHICAGO    AND   NORTHWESTERN   RAIL- 
WAY CO. 

Supreme  Court  of  the  United  States.     1888. 
[125  United  States,  465.]  ^ 

Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

G.  A.  Bowman,  a  citizen  of  Nebraska,  and  F.  W.  Bowman, 
a  citizen  of  Iowa,  partners  in  business  at  Marshalltown,  Iowa, 
brought  action  against  the  railway  company,  an  Illinois  corpora- 
tion, for  refusing  on  May  20,  1886,  to  receive  from  them  at  Chicago 
5,000  barrels  of  beer  for  shipment  to  them  at  Marshalltown. 
The  plea  was  that  the  Iowa  statute  of  March  5,  1886,  enacted  that 
"If  any  .  .  .  railway  company  .  .  .  knowingly  bring  within 
this  State  for  any  other  person  .  .  .  any  intoxicating  liquors 
without  ...  a  certificate  .  .  .  that  the  consignee  ...  is  au- 
thorized to  sell  .  .  .  ,  such  company  .  .  .  shall  ...  be  fined 
.  .  .  $100."  A  demurrer  to  this  plea  was  overruled,  and  judgment 
was  entered  for  the  plaintiffs. 

L.  J.  Blum  and  another,  for  plaintiffs  in  error;  and  A.  J. 
Baker,  Attorney  General  of  Iowa,  and  others,  contra. 

Matthews,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

This  statutory  provision  does  not  stand  alone,  and  must  be 
considered  with  reference  to  the  system  of  legislation  of  which  it 
forms  a  part.  .  .  .  The  provision  of  the  statute  set  out  in  the 
plea,  prohibiting  the  transportation  by  a  common  carrier  of  in- 
toxicating liquor  from  a  point  within  any  other  State  for  delivery 

^  Compare  Western  Union  Telegraph  Co.  v.  James,  162  U.  S.  650  (1896). 
See  Western  Union  Telegraph  Co.  v.  Bro^vTi,  234  U.  S.  542  (1914).  —  Ed. 
^  The  statement  has  been  shortened.  —  Ed. 
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at  a  place  within  the  State  of  Iowa,  is  intended  to  more  effectually 
carr}^  out  the  general  polic}^  of  the  law  of  that  State  wdth  respect 
to  the  suppression  of  the  illegal  manufacture  and  sale  of  intoxicat- 
ing liquor  within  the  State  as  a  nuisance.  It  may,  therefore,  fairly 
be  said  that  the  provision  in  question  has  been  adopted  by  the 
State  of  Iowa,  not  expressly  for  the  purpose  of  regulating  com- 
merce between  its  citizens  and  those  of  other  States,  but 
subser\nent  to  the  general  design  of  protecting  the  health  and 
morals  of  its  people,  and  the  peace  and  good  order  of  the  State, 
against  the  physical  and  moral  evils  resulting  from  the  unre- 
stricted manufacture  and  sale  within  the  State  of  intoxicating 
liquors.  .  .  . 

In  The  License  Cases,  5  How.  504,  the  question  was  whether 
certain  statutes  of  Massachusetts,  Rhode  Island,  and  New  Hamp- 
shire, relating  to  the  sale  of  spirituous  liquors,  were  repugnant 
to  the  Constitution  of  the  United  States  by  reason  of  an  alleged 
conflict  between  them  and  the  power  of  Congress  to  regulate  com- 
merce Math  foreign  countries  and  among  the  several  States.  The 
statutes  of  Massachusetts  and  of  Rhode  Island  considered  in 
those  cases  had  reference  to  the  sale  ^\^thin  those  States  respec- 
tively of  intoxicating  liquor  imported  from  foreign  countries,  but 
not  sold  or  offered  for  sale  within  the  State  by  the  importer  in 
original  packages.  The  statute  of  New  Hampshire,  however, 
applied  to  intoxicating  liquor  imported  from  another  State,  and  the 
decision  in  that  case  upheld  its  validity  in  reference  to  the  disposi- 
tion by  sale  or  otherwise  of  the  intoxicating  liquor  after  it  had 
been  brought  into  the  State.  That  judgment,  therefore,  closely 
approached  the  question  presented  in  this  case.  The  justices  all 
concurred  in  the  result,  but  there  was  not  a  majority  which  agreed 
upon  any  specific  ground  for  the  conclusion,  and  it  is  necessary 
to  compare  the  several  opinions  which  were  pronounced  in 
order  to  extract  the  propositions  necessarily  embraced  in  the 
judgment.  .  .  . 

From  a  review  of  all  the  opinions  the  following  conclusions  are 
to  be  deduced  as  the  result  of  the  judgment  in  those  cases: 

1.  All  the  Justices  concurred  in  the  proposition  that  the 
statutes  in  question  were  not  made  void  by  the  mere  existence 
of  the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  States  delegated  to  Congress  by  the  Constitution. 

2.  They  all  concurred  in  the  proposition  that  there  was  no 
legislation  by  Congress  in  pursuance  of  that  power  with  which 
these  statutes  were  in  conflict. 
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3.  Some,  including  the  Chief  Justice,  held  that  the  matter  of 
the  importation  and  sale  of  articles  of  commerce  was  subject  to 
the  exclusive  regulation  of  Congress,  whenever  it  chose  to  exert 
its  power,  and  that  any  statute  of  the  State  on  the  same  subject 
in  conflict  with  such  positive  provisions  of  law  enacted  by  Congress 
would  be  void. 

4.  Others  maintained  the  view  that  the  power  of  Congress 
to  regulate  commerce  did  not  extend  to  or  include  the  subject 
of  the  sale  of  such  articles  of  commerce  after  they  had  been 
introduced  into  a  State,  but  that  when  the  act  of  importation 
ended,  by  a  delivery  to  the  consignee,  the  exclusive  power  over 
the  subject  belonged  to  the  States  as  a  part  of  their  police  power. 

From  this  analysis  it  is  apparent  that  the  question  presented 
in  this  case  was  not  decided  in  The  License  Cases.  The  point 
in  judgment  in  them  was  strictly  confined  to  the  right  of  the  States 
to  prohibit  the  sale  of  intoxicating  liquor  after  it  had  been  brought 
within  their  territorial  limits.  .  .  . 

The  section  of  the  statute  of  Iowa,  the  validity  of  which  is 
drawn  in  question  in  this  case,  does  not  fall  within  .  .  .  legiti- 
mate exertions  of  the  police  power.  It  is  not  an  exercise  of  the 
jurisdiction  of  the  State  over  persons  and  property  within  its 
limits.  On  the  contrary,  it  is  an  attempt  to  exert  that  jurisdiction 
over  persons  and  property  within  the  limits  of  other  States.  It 
seeks  to  prohibit  and  stop  their  passage  and  importation  into  its 
own  limits,  and  is  designed  as  a  regulation  for  the  conduct  of 
commerce  before  the  merchandise  is  brought  to  its  border.  It  is 
not  one  of  those  local  regulations  designed  to  aid  and  facilitate 
commerce;  it  is  not  an  inspection  law  to  secure  the  due  quality 
and  measure  of  a  commodity;  it  is  not  a  law  to  regulate  or  restrict 
the  sale  of  an  article  deemed  injurious  to  the  health  and  morals 
of  the  community;  it  is  not  a  regulation  confined  to  the  purely 
internal  and  domestic  commerce  of  the  State;  it  is  not  a  restric- 
tion which  only  operates  upon  property  after  it  has  become 
mingled  with  and  forms  part  of  the  mass  of  the  property  within 
the  State.  It  is,  on  the  other  hand,  a  regulation  directly  affecting 
interstate  commerce  in  an  essential  and  vital  point.  If  authorized, 
in  the  present  instance,  upon  the  grounds  and  motives  of  the  policy 
which  have  dictated  it,  the  same  reason  would  justify  any  and 
every  other  State  regulation  of  interstate  commerce  upon  any 
grounds  and  reasons  which  might  prompt  in  particular  cases  their 
adoption.  It  is,  therefore,  a  regulation  of  that  character  which 
constitutes  an  unauthorized  interference  with  the  power  given  to 
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Congress  over  the  subject.  If  not  in  contravention  of  any  positive 
legislation  by  Congress,  it  is  nevertheless  a  breach  and  interrup- 
tion of  that  liberty  of  trade  which  Congress  ordains  as  the  national 
policy,  by  willing  that  it  shall  be  free  from  restrictive  regulations. 

It  may  be  said,  however,  that  the  right  of  the  State  to  restrict 
or  prohibit  sales  of  intoxicating  liquor  within  its  limits,  conceded 
to  exist  as  a  part  of  its  police  power,  implies  the  right  to  prohibit 
its  importation,  because  the  latter  is  necessary  to  the  effectual 
exercise  of  the  former.  The  argument  is  that  a  prohibition  of  the 
sale  cannot  be  made  effective,  except  by  preventing  the  introduc- 
tion of  the  subject  of  the  sale;  that  if  its  entrance  into  the  State 
is  permitted,  the  traffic  in  it  cannot  be  suppressed.  But  the  right 
to  prohibit  sales,  so  far  as  conceded  to  the  States,  arises  only 
after  the  act  of  transportation  has  terminated,  because  the  sales 
which  the  State  may  forbid  are  of  things  within  its  jurisdiction. 
Its  power  over  them  does  not  begin  to  operate  until  they  are 
brought  within  the  territorial  limits  which  circumscribe  it.  It 
might  be  very  convenient  and  useful  in  the  execution  of  the 
policy  of  prohibition  within  the  State  to  extend  the  powers  of 
the  State  beyond  its  territorial  limits.  But  such  extraterritorial 
powers  cannot  be  assumed  upon  such  an  implication.  On  the 
contrary,  the  nature  of  the  case  contradicts  their  existence. 
For  if  they  belong  to  one  State,  they  belong  to  all,  and  cannot  be 
exercised  severally  and  independently.  The  attempt  would  neces- 
sarily produce  that  conflict  and  confusion  which  it  was  the  very 
purpose  of  the  Constitution  by  its  delegations  of  national  power 
to  prevent.  .  .  . 

Reversed.  .  .  . 

Field,  J.,  concurring.  .  .  . 

Harlan,  J.,  with  whom  concurred  Waite,  C.  J.,  and  Gray,  J., 
dissenting.  .  .  . 

Lamar,  J.,  was  not  present  at  the  argument  of  this  case,  and 
took  no  part  in  its  decision. 


1010     commerce:   decisions  since  close  of  civil  war. 

LEISY  V.   HARDIN. 

Supreme  Court  of  the  United  States.     1890. 

[135  United  States,  100.]  ' 

Error  to  the  Supreme  Court  of  Iowa. 

In  the  Superior  Court  of  Keokuk,  Leisy  and  others,  citizens  of 
lUinois,  brought  replevin  against  the  city  marshal  for  kegs  of 
beer  and  sealed  cases  of  beer  seized  by  him  under  an  Iowa  statute. 
A  jury  having  been  duly  waived,  the  court  found  that  the  plain- 
tiffs manufactured  beer  at  Peoria,  caused  it  to  be  transported 
in  sealed  kegs  and  cases  to  Iowa,  and  there  made  no  sales  save 
in  the  original  kegs  and  cases.  The  Superior  Court  gave  judg- 
ment for  plaintiffs,  on  the  ground  that  the  statute,  as  applied 
to  sales  in  original  packages,  was  in  contravention  of  the  com- 
merce clause  of  the  Constitution  of  the  United  States.  A 
motion  for  a  new  trial  was  overruled.  On  appeal,  the  Supreme 
Court  of  Iowa  reversed  the  judgment  and  entered  judgment 
against  the  plaintiffs  (78  Iowa,  286). 

J.  C.  Davis,  for  plaintiffs  in  error;  and  H.  S.  Howell  and  others, 
for  defendant  in  error. 

Fuller,  C.  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  power  vested  in  Congress  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  is  the  power  to  prescribe  the  rule  by  which  that 
commerce  is  to  be  governed,  and  is  a  power  complete  in  itself, 
acknowledging  no  Hmitations  other  than  those  prescribed  in  the 
Constitution.  It  is  co-extensive  with  the  subject  on  which  it 
acts  and  cannot  be  stopped  at  the  external  boundary  of  a  State, 
but  must  enter  its  interior  and  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  it  introduces,  so  that  they 
may  become  mingled  with  the  common  mass  of  property  within 
the  territory  entered.  Gibbons  v.  Ogden,  9  Wheat.  1;  Brown  v. 
Maryland,  12  Wheat.  419. 

And  while,  by  virtue  of  its  jurisdiction  over  persons  and  prop- 
erty within  its  limits,  a  State  may  provide  for  the  security  of  the 
lives,  limbs,  health  and  comfort  of  persons  and  the  protection  of 
property  so  situated,  yet  a  subject-matter  which  has  been  con- 
fided exclusively  to  Congress  by  the  Constitution  is  not  within 
the  jurisdiction  of  the  police  power  of  the  State,  unless  placed 

^  The  statement  has  been  shortened.  —  Ed. 
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there  by  congressional  action.  Henderson  v.  Mayor  of  New 
York,  92  U.  S.  259;  Railroad  Co.  v.  Husen,  95  U.  S.  465;  Walling 
V.  Michigan,  116  U.  S.  466;  Robbins  v.  Shelby  Taxing  District, 
120  U.  S.  489.  .  .  .  Where  the  subject-matter  requires  a  uniform 
system  as  between  the  States,  the  power  controlling  it  is  vested 
exclusively  in  Congress,  and  cannot  be  encroached  upon  by  the 
States;  but  where,  in  relation  to  the  subject-matter,  different 
rules  may  be  suitable  for  different  localities,  the  States  may 
exercise  powers  which,  though  they  may  be  said  to  partake  of 
the  nature  of  the  power  granted  to  the  general  government,  are 
strictly  not  such,  but  are  simply  local  powers,  which  have  full 
operation  until  or  unless  circumscribed  by  the  action  of  Congress 
in  effectuation  of  the  general  power.  Cooley  v.  Board  of  Wardens 
of  Philadelphia,  12  How.  299. 

It  was  stated  in  the  32d  number  of  the  Federalist  that  the 
States  might  exercise  concurrent  and  independent  power  in  all 
cases  but  three:  First,  where  the  power  was  lodged  exclusively  in 
the  Federal  Constitution;  second,  where  it  was  given  to  the  United 
States  and  prohibited  to  the  States;  third,  where,  from  the  nature 
and  subjects  of  the  power,  it  must  be  necessarily  exercised  by  the 
National  government  exclusively.  But  it  is  easy  to  see  that  Con- 
gress may  assert  an  authority  under  one  of  the  granted  powers, 
which  would  exclude  the  exercise  by  the  States  upon  the  same 
subject  of  a  different  but  similar  power,  between  which  and  that 
possessed  by  the  general  government  no  inherent  repugnan(fy 
existed. 

Whenever,  however,  a  particular  power  of  the  general  govern- 
ment is  one  which  must  necessarily  be  exercised  by  it,  and  Con- 
gress remains  silent,  this  is  not  only  not  a  concession  that  the 
powers  reserved  by  the  States  may  be  exerted  as  if  the  specific 
power  had  not  been  elsewhere  reposed,  but,  on  the  contrary,  the 
only  legitimate  conclusion  is  that  the  general  government  in- 
tended that  power  should  not  be  affirmatively  exercised,  and  the 
action  of  the  States  cannot  be  permitted  to  effect  that  which 
would  be  incompatible  with  such  intention.  Hence,  inasmuch  as 
interstate  commerce,  consisting  in  the  transportation,  purchase, 
sale  and  exchange  of  commodities,  is  national  in  its  character, 
and  must  be  governed  by  a  uniform  system,  so  long  as  Congress 
does  not  pass  any  law  to  regulate  it,  or  allowing  the  States  so  to 
do,  it  thereby  indicates  its  will  that  such  commerce  shall  be  free 
and  untrammclcd.  CVjunty  of  Mobile  v.  Kimball,  102  U.  S.  691; 
Brown  v.  Houston,  114  U.  S.  622,  631;  Wabash,  St.  Louis  &c. 
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Railway  v.  Illinois,  118  U.  S.  557;  Robbins  v.  Shelby  Taxing  Dis- 
trict, 120  U.  S.  489,  493. 

That  ardent  spirits,  distilled  liquors,  ale  and  beer  are  subjects 
of  exchange,  barter  and  traffic,  like  any  other  commodity  in  which 
a  right  of  traffic  exists,  and  are  so  recognized  by  the  usages  of  the 
commercial  world,  the  laws  of  Congress  and  the  decisions  of 
courts,  is  not  denied.  Being  thus  articles  of  commerce,  can  a 
State,  in  the  absence  of  legislation  on  the  part  of  Congress,  pro- 
hibit their  importation  from  abroad  or  from  a  sister  State?  or 
when  imported  prohibit  their  sale  by  the  importer?  If  the  im- 
portation cannot  be  prohibited  without  the  consent  of  Congress, 
when  does  property  imported  from  abroad,  or  from  a  sister  State, 
so  become  part  of  the  common  mass  of  property  within  a  State 
as  to  be  subject  to  its  unimpeded  control?  .  .  . 

As  the  grant  of  the  power  to  regulate  commerce  among  the 
States,  so  far  as  one  system  is  required,  is  exclusive,  the  States 
cannot  exercise  that  power  without  the  assent  of  Congress,  and, 
in  the  absence  of  legislation,  it  is  left  for  the  courts  to  determine 
when  State  action  does  or  does  not  amount  to  such  exercise,  or, 
in  other  words,  what  is  or  is  not  a  regulation  of  such  com- 
merce. When  that  is  determined,  controversy  is  at  an  end. 
Illustrations  exemplifying  the  general  rule  are  numerous.  Thus 
we  have  held  the  following  to  be  regulations  of  interstate  com- 
merce: A  tax  upon  freight  transported  from  State  to  State,  Case 
of  the  State  Freight  Tax,  15  Wall.  232;  a  statute  imposing  a  bur- 
densome condition  on  ship-masters  as  a  prerequisite  to  the  land- 
ing of  passengers,  Henderson  v.  Mayor  of  New  York,  92  U.  S. 
259;  a  statute  prohibiting  the  driving  or  conveying  of  any  Texas, 
Mexican  or  Indian  cattle,  whether  sound  or  diseased,  into  the 
State  between  the  first  day  of  March  and  the  first  day  of  Novem- 
ber in  each  year.  Railroad  Co.  v.  Husen,  95  U.  S.  465;  a  statute 
requiring  every  auctioneer  to  collect  and  pay  into  the  State  treas- 
ury a  tax  on  his  sales,  when  applied  to  imported  goods  in  the 
original  packages  by  him  sold  for  the  importer.  Cook  v.  Pennsyl- 
vania, 97  U.  S.  566;  a  statute  intended  to  regulate  or  tax,  or  to 
impose  any  other  restriction  upon,  the  transmission  of  persons 
or  property,  or  telegrpphic  messages,  from  one  State  to  another, 
Wabash,  St.  Louis  &c.  Railway  v.  Illinois,  118  U.  S.  557;  a  statute 
levying  a  tax  upon  non-resident  drummers  offering  for  sale  or 
selhng  goods,  wares  or  merchandise  by  sample,  manufactured  or 
belonging  to  citizens  of  other  States,  Robbins  v.  Shelby  Taxing 
District,  120  U.  S.  489. 
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On  the  other  hand,  we  have  decided,  in  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  that  a  State  statute  providing  for  the 
improvement  of  the  river,  bay  and  harbor  of  Mobile,  since  what 
was  authorized  to  be  done  was  only  as  a  mere  aid  to  commerce, 
was,  in  the  absence  of  action  by  Congress,  not  in  conflict  with 
the  Constitution;  in  Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
that  the  State  of  Ilhnois  could  lawfully  authorize  the  city  of 
Chicago  to  deepen,  widen  and  change  the  channel  of,  and  con- 
struct bridges  over,  the  Chicago  River;  in  Transportation  Co.  v. 
Parkersburg,  107  U.  S.  691,  that  the  jurisdiction  and  control  of 
wharves  properly  belong  to  the  States  in  which  they  are  situated 
unless  otherwise  pro\'ided;  in  Brown  v.  Houston,  114  U.  S.  622, 
that  a  general  State  tax  laid  ahke  upon  all  property  is  not  uncon- 
stitutional, because  it  happens  to  fall  upon  goods  which,  though 
not  then  intended  for  exportation,  are  subsequently  exported; 
in  Morgan  Steamship  Co.  v.  Louisiana  Board  of  Health,  118 
U.  S.  455,  that  a  State  law,  requiring  each  vessel  passing  a  quar- 
antine station  to  pay  a  fee  for  examination  as  to  her  sanitary 
condition  and  the  ports  from  which  she  came,  was  a  rightful  exer- 
cise of  pohce  power;  in  Smith  v.  Alabama,  124  U.  S.  465,  and  in 
Nash\'ille  &c.  Railway  Co.  v.  Alabama,  128  U.  S.  96,  that  a  State 
statute  requiring  locomotive  engineers  to  be  examined  and  obtain 
a  hcense  was  not  in  its  nature  a  regulation  of  commerce;  and  in 
Kimmish  v.  Ball,  129  U.  S.  217,  that  a  statute,  providing  that  a 
person  having  in  his  possession  Texas  cattle,  which  had  not  been 
wintered  north  of  the  southern  boundary  of  Missouri  at  least  one 
winter,  shall  be  hable  for  any  damages  which  may  accrue  from 
allowing  them  to  run  at  large,  and  thereby  spread  the  disease 
known  as  the  Texas  fever,  was  constitutional.  .  .  . 

These  decisions  rest  upon  the  undoubted  right  of  the  States 
of  the  Union  to  control  their  purely  internal  affairs,  in  doing 
which  they  exercise  powers  not  surrendered  to  the  National  gov- 
ernment; but  whenever  the  law  of  the  State  amounts  essentially 
to  a  regulation  of  commerce  with  foreign  nations  or  among  the 
States,  as  it  does  when  it  inhibits,  directly  or  indirectly,  the  re- 
ceipt of  an  imported  commodity  or  its  disposition  before  it  has 
ceased  to  become  an  article  of  trade  between  one  State  and  an- 
other, or  another  country  and  this,  it  comes  in  conflict  with  a 
power  which,  in  this  particular,  has  been  exclusively  vested  in 
the  general  government,  and  is  therefore  void.  .  .  . 

Prior  to  1888  the  statutes  of  Iowa  permitted  the  sale  of  foreign 
hquors  .  .  .,  provided  the  sale  was  by  tiie  importer  in  tiie  original 
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casks  or  packages.  .  .  .  But  that  provision  .  .  .  was  repealed, 
and  the  law  so  far  amended  that  .  .  .  now  .  .  .  whether  im- 
porter or  not,  wine  cannot  be  sold  in  Iowa  except  for  sacramental 
purposes,  nor  alcohol  except  for  specified  chemical  purposes,  nor 
intoxicating  liquors,  including  ale  and  beer,  except  for  pharma- 
ceutical and  medicinal  purposes,  and  not  at  all  except  by  citizens 
of  the  State  of  Iowa,  who  are  registered  pharmacists  and  have 
permits  obtained  as  prescribed  by  the  statute,  a  permit  being 
also  grantable  to  one  discreet  person  in  any  township  where  a 
pharmacist  does  not  obtain  it. 

The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  pharma- 
cists, and  have  no  permit,  but  import  into  Iowa  beer,  which  they 
sell  in  original  packages,  as  described.  Under  our  decision  in 
Bowman  v.  Chicago  &c.  Railway  Co.,  supra,  they  had  the  right 
to  import  this  beer  into  that  State,  and  in  the  view  which  we 
have  expressed  they  had  the  right  to  sell  it,  by  which  act  alone 
it  would  become  mingled  in  the  common  mass  of  property  within 
the  State.  Up  to  that  point  of  time,  we  hold  that  in  the  absence 
of  congressional  permission  to  do  so,  the  State  had  no  power  to 
interfere  by  seizure,  or  any  other  action,  in  prohibition  of  importa- 
tion and  sale  by  the  foreign  or  non-resident  importer.  Whatever 
our  individual  views  may  be  as  to  the  deleterious  or  dangerous 
qualities  of  particular  articles,  we  cannot  hold  that  any  articles 
which  Congress  recognizes  as  subjects  of  interstate  commerce 
are  not  such,  or  that  whatever  are  thus  recognized  can  be  con- 
trolled by  State  laws  amounting  to  regulations,  while  they  retain 
that  character;  although,  at  the  same  time,  if  directly  dangerous 
in  themselves,  the  State  may  take  appropriate  measures  to 
guard  against  injury  before  it  obtains  complete  jurisdiction  over 
them.  To  concede  to  a  State  the  power  to  exclude,  directly  or 
indirectly,  articles  so  situated,  without  congressional  permission, 
is  to  concede  to  a  majority  of  the  people  of  a  State,  represented 
in  the  State  legislature,  the  power  to  regulate  commercial  inter- 
course between  the  States,  by  determining  what  shall  be  its  sub- 
jects, when  that  power  was  distinctly  granted  to  be  exercised  by 
the  people  of  the  United  States,  represented  in  Congress,  and  its 
possession  by  the  latter  was  considered  essential  to  that  more 
perfect  Union  which  the  Constitution  was  adopted  to  create.  .  .  . 

The  judgment  of  the  Supreme  Court  of  Iowa  is 

Reversed.  .  .  . 

Gray,  J.,  with  whom  concurred  Harlan  and  Brewer,  JJ., 
dissenting.  .  .  . 
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In  re  RAHRER,  Petitioner. 

Supreme  Court  of  the  United  States.     1891. 

[140  United  States,  545.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas,  to  which  court  Rahrer  applied  for  a  writ  of 
habeas  corpus. 

In  petitioning  for  the  writ  Rahrer  alleged  that  he  was  restrained 
of  his  liberty  by  the  sheriff  of  Shawnee  County,  Kansas,  in  viola- 
tion of  the  Constitution  of  the  United  States.  The  cause  was 
heard  under  an  agreed  statement  showing  that  Rahrer  was  agent 
at  Topeka  of  a  firm  composed  of  citizens  of  Missouri  and  engaged  in 
the  wholesale  liquor  business  at  Kansas  City  in  that  State,  that 
in  July,  1890,  the  firm  shipped  from  Missouri  to  their  agent  Rahrer, 
in  Kansas,  a  car-load  of  intoxicating  liquors,  that  on  Aug.  9  Rahrer 
as  agent  of  the  firm  sold  at  Topeka  in  the  original  packages  one 
keg  of  beer  and  one  pint  bottle  of  whiskey,  each  of  which  had  been 
separate  from  every  other  package  in  the  car,  and  that  for  making 
those  sales  the  sheriff,  under  a  warrant  issued  pursuant  to  the 
prohibitory  law  of  Kansas  (Gen.  Stat.  sec.  2543),  arrested  Rahrer 
and  still  held  him  in  custody.  An  act  of  Congress  of  Aug.  8,  1890, 
commonly  called  the  Wilson  act,  provided  that  "intoxicating 
liquors  .  .  .  transported  into  any  State  or  Territory  or  remaining 
therein  .  .  .  shall  upon  arrival  ...  be  subject  to  the  operation 
...  of  the  laws  of  such  State  or  Territory  enacted  in  the  exercise 
of  its  police  power,  ...  in  the  same  manner  as  though  .  .  . 
produced  in  such  State  or  Territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  therein  in  original  pack- 
ages or  otherwise  "  (26  Stat.  313).  The  court  discharged  the 
petitioner.    (43  Fed.  556.) 

A.  L.  Williams,  and  others,  for  the  sheriff;  and  L.  J.  Blum  and 
others,  contra. 

Fuller,  C.  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Unquestionably,  fermented,  distilled,  or  other  intoxicating 
liriuors  or  iifjuids  are  subjects  of  (jommcrcial  intercourse,  exchange, 
barter,  and  traffic,  between  nation  and  naticju,  and  between  State 
and  State,  like  any  other  commodity  in  which  a  right  of  traffic 
exists,  and  are  so  recognized  by  the  usages  of  the  commercial 
world,  the  laws  of  ('ongress,*and  the  decisions  of  courts.     Never- 

'  The  statement  haw  l)(;cn  HlioiLcncd.    -  Ed. 
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theless,  it  has  been  often  held  that  State  legislation  which  pro- 
hibits the  manufacture  of  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors  within  the  limits  of  a  State,  to  be  there 
sold  or  bartered  for  general  use  as  a  beverage,  does  not  necessarily 
infringe  any  right,  privilege,  or  immunity  secured  by  the  Constitu- 
tion of  the  United  States  or  by  the  amendments  thereto.  Mugler 
V.  Kansas,  123  U.  S.  623,  and  cases  cited.  .  .  . 

The  laws  of  Iowa  under  consideration  in  Bowman  v.  Railway 
Company,  125  U.  S.  465,  and  Leisy  v.  Hardin,  135  U.  S.  100,  were 
enacted  in  the  exercise  of  the  police  power  of  the  State,  and  not 
at  all  as  regulations  of  commerce  with  foreign  nations  and  among 
the  States,  but  as  they  inhibited  the  receipt  of  an  imported  com- 
modity, or  its  disposition  before  it  had  ceased  to  become  an  article 
of  trade  between  one  State  and  another,  or  another  country  and 
this,  they  amounted  in  effect  to  a  regulation  of  such  commerce. 
Hence,  it  was  held  that  inasmuch  as  interstate  commerce,  con- 
sisting in  the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities, is  national  in  its  character  and  must  be  governed  by  a 
uniform  system,  so  long  as  Congress  did  not  pass  any  law  to  regu- 
late it  specifically,  or  in  such  way  as  to  allow  the  laws  of  the  State 
to  operate  upon  it.  Congress  thereby  indicated  its  will  that  such 
commerce  should  be  free  and  untrammeled,  and  therefore  that 
the  laws  of  Iowa,  referred  to,  were  inoperative,  in  so  far  as  they 
amounted  to  regulations  of  foreign  or  interstate  commerce,  in 
inhibiting  the  reception  of  such  articles  within  the  State,  or  their 
sale  upon  arrival,  in  the  form  in  which  they  were  imported  there 
from  a  foreign  country  or  another  State.  It  followed  as  a  corol- 
lary, that  when  Congress  acted  at  all,  the  result  of  its  action  must 
be  to  operate  as  a  restraint  upon  that  perfect  freedom  which  its 
silence  insured. 

Congress  has  now  spoken,  and  declared  that  imported  liquors 
or  liquids  shall,  upon  arrival  in  a  State,  fall  within  the  category 
of  domestic  articles  of  a  similar  nature.  Is  the  law  open  to  con- 
stitutional objection? 

By  the  first  clause  of  section  10  of  Article  I  of  the  Constitution, 
certain  powers  are  enumerated  which  the  States  are  forbidden  to 
exercise  in  any  event;  and  by  clauses  two  and  three,  certain 
others,  which  may  be  exercised  with  the  consent  of  Congress. 
As  to  those  in  the  first  class.  Congress  cannot  relieve  from  the 
positive  restriction  imposed.  As  to  those  in  the  second,  their 
exercise  may  be  authorized;  and  they  include  the  collection  of 
the  revenue  from  imposts  and  duties  on  imports  and  exports,  by 
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State  enactments,  subject  to  the  revision  and  control  of  Congress; 
and  a  tonnage  duty,  to  the  exaction  of  which  only  the  consent  of 
Congress  is  required.  Beyond  this,  Congress  is  not  empowered 
to  enable  the  State  to  go  in  this  direction.  Nor  can  Congress 
transfer  legislative  powers  to  a  State  nor  sanction  a  State  law  in 
violation  of  the  Constitution;  and  if  it  can  adopt  a  State  law  as 
its  owai,  it  must  be  one  that  it  would  be  competent  for  it  to  enact 
itself,  and  not  a  law  passed  in  the  exercise  of  the  police  power. 
Cooley  V.  Port  Wardens  of  Philadelphia,  12  How.  299;  Gunn  v. 
Barry,  15  Wall.  610,  623;  United  States  v.  Dewitt,  9  Wall.  41. 

It  does  not  admit  of  argument  that  Congress  can  neither  dele- 
gate its  own  powers  nor  enlarge  those  of  a  State.  This  being  so, 
it  is  urged  that  the  act  of  Congress  cannot  be  sustained  as  a  regu- 
lation of  commerce,  because  the  Constitution,  in  the  matter  of 
interstate  commerce,  operates  ex  propria  vigore  as  a  restraint  upon 
the  power  of  Congress  to  so  regulate  it  as  to  bring  any  of  its  sub- 
jects within  the  grasp  of  the  police  power  of  the  State.  In  other 
words,  it  is  earnestly  contended  that  the  Constitution  guarantees 
freedom  of  commerce  among  the  States  in  all  things,  and  that  not 
only  may  intoxicating  liquors  be  imported  from  one  State  into 
another,  without  being  subject  to  regulation  under  the  laws  of  the 
latter,  but  that  Congress  is  powerless  to  obviate  that  result. 

Thus  the  grant  to  the  general  government  of  a  power  designed 
to  prevent  embarrassing  restrictions  upon  interstate  commerce 
by  any  State,  would  be  made  to  forbid  any  restraint  whatever. 
We  do  not  concur  in  this  view.    In  surrendering  their  own  power 
over  external  commerce  the  States  did  not  secure  absolute  free- 
dom in  such  commerce,  but  only  the  protection  from  encroach- 
ment afforded  by  confiding  its  regulation  exclusively  to  Congress. 
By  the  adoption  of  the  Constitution  the  ability  of  the  several 
States  to  act  upon  the  matter  solely  in  accordance  with  their  own 
will  was  extinguished,  and  the  legislative  will  of  the  general  gov- 
ernment substituted.    No  affirmative  guaranty  was  thereby  given 
to  any  State  of  the  right  to  demand  as  between  it  and  the  others 
what  it  could  not  have  obtained  before;  while  the  object  was 
undoubtedly  sought  to  be  attained  of  preventing  commercial  regu- 
lations partial  in  their  character  or  contrary  to  the  conuuou  iutc^r- 
ests.    And  the  magnificent  gro^vth  and  prosperity  of  the  country 
attest  the  success  which  has  attended  the  acomplishment  of  that 
object.    But  this  furnishes  no  support  to  the  i)osition  that  Con- 
gress could  not,  in  the  exercise  of  the  discretion  reposed  in  it,  con- 
cluding that  the  common  interests  did  not  require  entire  freedom 
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in  the  traffic  in  ardent  spirits,  enact  the  law  in  question.  In  so 
doing  Congress  has  not  attempted  to  delegate  the  power  to  regu- 
late commerce,  or  to  exercise  any  power  reserved  to  the  States,  or 
to  grant  a  power  not  possessed  by  the  States,  or  to  adopt  State 
laws.  It  has  taken  its  own  course  and  made  its  own  regulation, 
applying  to  these  subjects  of  interstate  commerce  one  common 
rule,  whose  uniformity  is  not  affected  by  variations  in  State  laws 
in  dealing  with  such  property. 

The  principle  upon  which  local  option  laws,  so  called,  have  been 
sustained  is,  that  while  the  legislature  cannot  delegate  its  power  to 
make  a  law,  it  can  make  a  law  which  leaves  it  to  municipalities 
or  the  people  to  determine  some  fact  or  state  of  things,  upon 
which  the  action  of  the  law  may  depend;  but  we  do  not  rest  the 
validity  of  the  act  of  Congress  on  this  analogy.  The  power  over 
interstate  commerce  is  too  vital  to  the  integrity  of  the  nation  to 
be  qualified  by  any  refinement  of  reasoning.  The  power  to  regu- 
late is  solely  in  the  general  government,  and  it  is  an  essential  part 
of  that  regulation  to  prescribe  the  regular  means  for  accomplish- 
ing the  introduction  and  incorporation  of  articles  into  and  with 
the  mass  of  property  in  the  country  or  State.    12  Wheat.  448. 

No  reason  is  perceived  why,  if  Congress  chooses  to  provide  that 
certain  designated  subjects  of  interstate  commerce  shall  be  gov- 
erned by  a  rule  which  divests  them  of  that  character  at  an  earlier 
period  of  time  than  would  otherwise  be  the  case,  it  is  not  within 
its  competency  to  do  so. 

The  differences  of  opinion  which  have  existed  in  this  tribunal 
in  many  leading  cases  upon  this  subject,  have  arisen,  not  from  a 
denial  of  the  power  of  Congress,  when  exercised,  but  upon  the 
question  whether  the  inaction  of  Congress  was  in  itself  equivalent 
to  the  affirmative  interposition  of  a  bar  to  the  operation  of  an 
undisputed  power  possessed  by  the  States. 

We  recall  no  decision  giving  color  to  the  idea  that  when  Con- 
gress acted  its  action  would  be  less  potent  than  when  it  kept  silent. 
The  framers  of  the  Constitution  never  intended  that  the  legis- 
lative power  of  the  nation  should  find  itself  incapable  of  disposing 
of  a  subject-matter  specifically  committed  to  its  charge.  The 
manner  of  that  disposition  brought  into  determination  upon  this 
record  involves  no  ground  for  adjudging  the  act  of  Congress  in- 
operative and  void. 

We  inquire  then  whether  fermented,  distilled,  or  other  intoxi- 
cating liquors  or  liquids  transported  into  the  State  of  Kansas, 
and  there  offered  for  sale  and  sold,  after  the  passage  of  the  act, 
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became  subject  to  the  operation  and  effect  of  the  existing  laws  of 
that  State  in  reference  to  such  articles.  It  is  said  that  this  cannot 
be  so,  because,  by  the  decision  in  Leisy  v.  Hardin,  similar  State 
laws  were  held  unconstitutional,  in  so  far  as  they  prohibited  the 
sale  of  liquors  by  the  importer  in  the  condition  in  which  they  had 
been  imported.  .  .  .  The  decision  did  not  annul  the  law,  but 
limited  its  operation  to  property  strictly  within  the  jurisdiction 
of  the  State.  .  .  . 

In  the  case  at  bar,  petitioner  was  arrested  by  the  State  authori- 
ties for  selling  hnported  liquor  on  the  9th  of  August,  1890,  con- 
trary to  the  laws  of  the  State.  The  act  of  Congress  had  gone  into 
effect  on  the  8th  of  August,  1890,  providing  that  imported  liquors 
should  be  subject  to  the  operation  and  effect  of  the  State  laws  to 
the  same  extent  and  in  the  same  manner  as  though  the  liquors 
had  been  produced  in  the  State;  and  the  law  of  Kansas  forbade 
the  sale.  Petitioner  was  thereby  prevented  from  claiming  the 
right  to  proceed  in  defiance  of  the  law  of  the  State,  upon  the 
implication  arising  from  the  want  of  action  on  the  part  of  Congress 
up  to  that  time.  The  laws  of  the  State  had  been  passed  in  the 
exercise  of  its  police  powers,  and  applied  to  the  sale  of  all  intoxicat- 
ing liquors  whether  imported  or  not,  there  being  no  exception  as 
to  those  imported,  and  no  inference  arising,  in  view  of  the  pro- 
visions of  the  State  constitution  and  the  terms  of  the  law  (within 
whose  mischief  all  intoxicating  liquors  came),  that  the  State  did 
not  intend  imported  liquors  to  be  included.  .  .  . 

Congress  did  not  use  terms  of  permission  to  the  State  to  act, 
but  simply  removed  an  impediment  to  the  enforcement  of  the 
State  laws  in  respect  to  imported  packages  in  their  original  con- 
dition, created  by  the  absence  of  a  specific  utterance  on  its  part. 
It  imparted  no  power  to  the  State  not  then  possessed,  but  al- 
lowed imported  property  to  fall  at  once  upon  arrival  within  the 
local  jurisdiction. 

It  appears  from  the  agreed  statement  of  facts  that  this  liquor 
arrived  in  Kansas  prior  to  the  passage  of  the  act  of  Congress,  but 
no  question  is  presented  here  as  to  the  right  of  the  importer  in 
reference  to  the  withdrawal  of  the  property  from  the  State,  nor 
can  we  perceive  that  the  congressional  enactment  is  given  a 
retrospective  operation  by  holding  it  applicable  to  a  transaction 
of  sale  occurring  after  it  took  effect.  This  is  not  the  case  of  a  law 
enacted  in  the  unauthorized  exercise  of  a  power  exclusively  con- 
fided to  Congress,  but  of  a  law  which  it  was  competent  for  the 
State  to  pass,  but  which  could  not  operate  upon  articles  occupy- 
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ing  a  certain  situation  until  the  passage  of  the  act  of  Congress. 
That  act  in  terms  removed  the  obstacle,  and  we  perceive  no  ade- 
quate ground  for  adjudging  that  a  re-enactment  of  the  State  law 
was  required  before  it  could  have  the  effect  upon  imported  which 
it  had  always  had  upon  domestic  property. 

Jurisdiction  attached,  not  in  virtue  of  the  law  of  Congress,  but 
because  the  effect  of  the  latter  was  to  place  the  property  where 
jurisdiction  could  attach. 

The  decree  is  reversed.  .  .  } 

Harlan,  Gray,  and  Brewer,  JJ.,  concurred  in  the  judgment 
of  reversal,  but  not  in  all  the  reasoning  of  the  opinion  of  the  court. 


PULLMAN'S  PALACE  CAR  CO.   v.   PENNSYLVANIA. 

Supreme  Court  of  the  United  States.     1891. 
[141  United  States,  18.]  2 

Error  to  the  Supreme  Court  of  Pennsylvania. 

In  the  Court  of  Common  Pleas  of  Dauphin  County,  action 
was  brought  against  the  company,  an  Ilhnois  corporation,  to 
recover  a  tax  on  capital  stock.  The  statutes  of  Pennsylvania 
imposed  taxes  on  capital  stock  of  companies,  doing  business  in 
Pennsylvania,  whether  incorporated  there  or  elsewhere,  com- 
puted on  dividends  made  or  declared  (Laws,  1868,  109;  1874,  70; 
1877,  8;  1879,  114).  A  jury  was  waived.  An  agreed  statement 
was  to  the  effect  that  the  company  had  done  business  in  Pennsyl- 
vania since  1870,  that  it  furnished  sleeping  coaches  and  other 
cars  to  railway  companies,  no  charge  being  made  by  either  party, 
that  the  company  collected  its  own  separate  charges  from  pas- 
sengers, and  that  in  Pennsylvania  it  had  about  100  cars  in  serv- 
ice. The  court  held  that  "the  proportion  of  the  capital  stock 
.  .  .  invested  and  used  in  Pennsylvania  is  taxable  under  these 
acts;   and   that   the  .  .  .  tax  may  be   properly   ascertained   by 

1  See  Pabst  Bre^ong  Co.  v.  Crenshaw,  198  U.  S.  17  (1905);  Foppiano  v. 
Speed,  199  U.  S.  501  (1905);  Heyman  v.  Southern  Ry.  Co.,  203  U.  S.  270 
(1906);   Delamater  v.  South  Dakota,  205  U.  S.  93  (1907).  —  Ed. 

2  The  statement  has  been  shortened.  —  Ed. 
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taking  ...  the  proportion  which  the  number  of  miles  operated 
.  .  .  m  this  State  bears  to  the  whole  number  of  miles  operated 
by  it,  without  regard  to  the  question  where  any  particular  car  or 
cars  were  used,"  and  gave  judgment  accordingly.  On  writ  of 
error  the  judgment  was  affirmed  by  the  Supreme  Court  of  the 
State  (107  Pa.  St.  156,  160). 

E.  S.  I  sham,  and  others,  for  plaintiff  in  error;  and  W.  S.  Kirk- 
patrick,  Attorney  General  of  Pennsylvania,  and  another,  contra. 
Gray,  J.,  .  .  .  delivered  the  opinion  of  the  court. 
Upon  this  writ  of  error,  whether  this  tax  was  in  accordance 
with  the  law  of  Pennsylvania  is  a  question  on  which  the  decision 
of  the  highest  court  of  the  State  is  conclusive.  The  only  question 
of  which  this  court  has  jurisdiction  is  whether  the  tax  was  in 
violation  of  the  clause  of  the  Constitution  of  the  United  States 
granting  to  Congress  the  power  to  regulate  commerce  among  the 
several  States.  The  plaintiff  in  error  contends  that  its  cars 
could  be  taxed  only  in  the  State  of  Illinois,  in  which  it  was  incor- 
porated and  had  its  principal  place  of  business. 

No  general  principles  of  law  are  better  settled,  or  more  funda- 
mental, than  that  the  legislative  power  of  every  State  extends  to 
all  property  within  its  borders,  and  that  only  so  far  as  the  comity 
of  that  State  allows  can  such  property  be  affected  by  the  law  of 
any  other  State.     The  old  rule,  expressed  in  the  maxim  mobilia 
sequuntur  -personam,  by  which  personal  property  was  regarded  as 
subject  to  the  law  of  the  owner's  domicil,  grew  up  in  the  Middle 
Ages,  when  movable  property  consisted  chiefly  of  gold  and  jewels, 
which  could  be  easily  carried  by  the  owner  from  place  to  place, 
or  secretQd  in  spots  known  only  to  himself.     In  modern  times, 
since  the  great  increase  in  amount  and  variety  of  personal  prop- 
erty, not  immediately  connected  with  the  person  of  the  owner, 
that  rule  has  yielded  more  and  more  to  the  lex  situs,  the  law  of 
the  place  where  the  property  is  kept  and  used.     Green  v.  Van 
Buskirk,  5  Wall.  307,  and  7  Wall.  139;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664;  Harkness  v.  Russell,  118  U.  S. 
663,  679;  Walworth  v.  Harris,  129  U.  S.  355;  Story  on  Conflict  of 
Laws,    §  550;   Wharton   on   Conflict  of  Laws,    §§  297-311.     As 
observed  by  Mr.  Justice  Story,  in  his  commentaries  just  cited, 
"although  movables  are  for  many  purposes  to  be  deemed  to  have 
no  situs,  except  that  of  the  domicil  of  the  owner,  yet  this  being 
but  a  legal  fiction,  it  yields,  whenever  it  is  necessary  for  the  pur- 
pose of  justice  that  the  actual  situs  of  the  thing  should  be  exam- 
ined.    A  nation  within  whose  territory  any  personal  property  is 
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actually  situate  has  as  entire  dominion  over  it  while  therein,  in 
point  of  sovereignty  and  jurisdiction,  as  it  has  over  immovable 
property  situate  there." 

For  the  purposes  of  taxation,  as  has  been  repeatedly  affirmed 
by  this  court,  personal  property  may  be  separated  from  its  owner; 
and  he  may  be  taxed,  on  its  account,  at  the  place  where  it  is, 
although  not  the  place  of  his  own  domicil,  and  even  if  he  is  not 
a  citizen  or  a  resident  of  the  State  which  imposes  the  tax.  Lane 
County  V.  Oregon,  7  Wall.  71,  77;  Railroad  Co.  v.  Pennsylvania, 
15  Wall,  300,  323,  324,  328;  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
29;  Tappan  v.  Merchants'  Bank,  19  Wall.  490,  499;  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  607,  608;  Brown  v.  Houston,  114 
U.  S.  622;  Coe  v.  Errol,  116  U.  S.  517,  524;  Marye  v.  Baltimore  & 
Ohio  Railroad,  127  U.  S.  117,  123. 

It  is  equally  well  settled  that  there  is  nothing  in  the  Constitu- 
tion or  laws  of  the  United  States  which  prevents  a  State  from 
taxing  personal  property,  employed  in  interstate  or  foreign  com- 
merce, like  other  personal  property  within  its  jurisdiction.  Dela- 
ware Railroad  Tax,  18  Wall.  206,  232;  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  464;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  206,  211;  Western  Union  Telegraph  Co.  v.  Attorney 
General  of  Massachusetts,  125  U.  S.  530,  549;  Marye  v.  Baltimore 
&  Ohio  Railroad,  127  U.  S.  117,  124;  Leloup  v.  Mobile,  127  U.  S. 
640,  649. 

Ships  or  vessels,  indeed,  engaged  in  interstate  or  foreign  com- 
merce upon  the  high  seas,  or  other  waters  which  are  a  common 
highway,  and  having  their  home  port,  at  which  they  are  regis- 
tered under  the  laws  of  the  United  States,  at  the  domicil  of  their 
owners  in  one  State,  are  not  subject  to  taxation  in  another  State 
at  whose  ports  they  incidentally  and  temporarily  touch  for  the 
purpose  of  delivering  or  receiving  passengers  or  freight.  But  that 
is  because  they  are  not,  in  any  proper  sense,  abiding  within  its 
limits,  and  have  no  continuous  presence  or  actual  situs  within  its 
jurisdiction,  and,  therefore,  can  be  taxed  only  at  their  legal  situs, 
their  home  port  and  the  domicil  of  their  owners.  Hays  v.  Pacific 
Mail  Steamship  Co.,  17  How.  596;  St.  Louis  v.  Ferry  Co.,  11 
Wall.  423;  Morgan  v.  Parham,  16  Wall.  471;  Wiggins  Ferry  Co. 
V.  East  St.  Louis,  107  U.  S.  365;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196. 

Between  ships  and  vessels,  having  their  situs  fixed  by  act  of 
Congress,  and  their  course  over  navigable  waters,  and  touching 
land  only  incidentally  and  temporarily;  and  cars  or  vehicles  of 
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any  kind,  having  no  situs  so  fixed,  and  traversing  the  land  only, 
the  distinction  is  obvious.    As  has  been  said  by  this  court:  "Com- 
merce on  land  between  the  different  States  is  so  strikingly  dis- 
similar, in  many  respects,  from  commerce  on  water,  that  it  is 
often  difficult  to  regard  them  in  the  same  aspect  in  reference  to 
the  respective  constitutional  powers  and  duties  of  the  State  and 
Federal  governments.     No  doubt  commerce  by  water  was  prin- 
cipally in  the  minds  of  those  who  framed  and  adopted  the  Con- 
stitution, although  both  its  language  and  spirit  embrace  commerce 
by  land  as  well.     Maritime  transportation  requires  no  artificial 
roadway.     Nature  has  prepared  to  hand  that  portion  of  the  in- 
strumentality employed.     The  navigable  waters  of  the  earth  are 
recognized  public  highways  of  trade  and  intercourse.     No  fran- 
chise is  needed  to  enable  the  navigator  to  use  them.    Again,  the 
vehicles  of  commerce  by  water  being  instruments  of  intercom- 
munication with  other  nations,  the  regulation  of  them  is  assumed 
by  the  national  legislature.    So  that  state  interference  with  trans- 
portation by  water,   and  especially  by  sea,   is  at  once  clearly 
marked  and  distinctly  discernible.    But  it  is  different  with  trans- 
portation by  land."    Railroad  Co.  v.  Maryland,  21  Wall.  456,  470. 
In  Gloucester  Ferry  Co.  v.  Pennsylvania,  on  which  the  plaintiff 
in  error  much  relies,  the  New  Jersey  corporation  taxed  by  the 
State  of  Pennsylvania,  under  one  of  the  statutes  now  in  question, 
had  no  property  in  Pennsylvania  except  a  lease  of  a  wharf  at 
which  its  steamboats  touched  to  land  and  receive  passengers  and 
freight  carried  across  the  Delaware  River;  and  the  difference  in 
the  facts  of  that  case  and  of  this,  and  in  the  rules  applicable,  was 
clearly  indicated  in  the  opinion  of  the  court  as  follows:  "It  is 
true  that  the  property  of  corporations  engaged  in  foreign  or  inter- 
state commerce,  as  well  as  the  property  of  corporations  engaged 
in  other  business,  is  subject  to  taxation,  provided  always  it  be 
within  the  jurisdiction  of  the  State."     114  U.  S.  206.     "While  it 
is  conceded  that  the  property  in  a  State  belonging  to  a  foreign 
corporation  engaged  in  foreign  or  interstate  commerce  may  be 
taxed  equally  with  like  property  of  a  domestic  corporation  en- 
gaged in  that  business,  we  are  clear  that  a  tax  or  other  burden 
imposed  on  the  property  of  either  corporation  because  it  is  used 
to  carry  on  that  commerce,  or  upon  the  transportation  of  persons 
or  property,  or  for  the  navigation  of  the  public  waters  over  which 
the  transportation  is  made,  is  invalid  and  void,  as  an  interference 
with,  and  an  obstruction  of,  the  power  of  Congress  in  the  regula- 
tion of  such  commerce."     114  U.  S.  211. 
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Much  reliance  is  also  placed  by  the  plaintiff  in  error  upon  the 
cases  in  which  this  court  has  decided  that  citizens  or  corporations 
of  one  State  cannot  be  taxed  by  another  State  for  a  license  or 
privilege  to  carry  on  interstate  or  foreign  commerce  within  its 
limits.  But  in  each  of  those  cases  the  tax  was  not  upon  the  prop- 
erty employed  in  the  business,  but  upon  the  right  to  carry  on 
the  business  at  all,  and  was  therefore  held  to  impose  a  direct 
burden  upon  the  commerce  itself.  Moran  v.  New  Orleans,  112 
U.  S.  69,  74;  Pickard  v.  Pullman's  Southern  Car  Co.,  117  U.  S. 
34,  43;  Robbins  v.  Shelby  Taxing  District,  120  U.  S.  489,  497; 
Leloup  V.  Mobile,  127  U.  S.  640,  644.  For  the  same  reason,'  a  tax 
upon  the  gross  receipts  derived  from  the  transportation  of  pas- 
sengers and  goods  between  one  State  and  other  States  or  foreign 
nations  has  been  held  to  be  invalid.  Fargo  v.  Michigan,  121  U.  S. 
230;  Philadelphia  &  Southern  Steamship  Co.  v.  Pennsylvania^  122 
U.  S.  326. 

The  tax  now  in  question  is  not  a  license  tax  or  a  privilege  tax; 
it  is  not  a  tax  on  business  or  occupation;  it  is  not  a  tax  on,  or 
because  of,  the  transportation,  or  the  right  of  transit,  of  persons 
or  property  through  the  State  to  other  States  or  countries.  The 
tax  is  imposed  equally  on  corporations  doing  business  within  the 
State,  whether  domestic  or  foreign,  and  whether  engaged  in 
interstate  commerce  or  not.  The  tax  on  the  capital  of  the  cor- 
poration, on  account  of  its  property  within  the  State,  is,  in  sub- 
stance and  effect,  a  tax  on  that  property.  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  209;  Western  Union  Tele- 
graph Co.  V.  Attorney  General  of  Massachusetts,  125  U.  S.  530, 
552.  This  is  not  only  admitted,  but  insisted  on,  by  the  plaintiff 
in  error. 

The  cars  of  this  company  •^athin  the  State  of  Pennsylvania  are 
employed  in  interstate  commerce;  but  their  being  so  employed 
does  not  exempt  them  from  taxation  by  the  State;  and  the  State 
has  not  taxed  them  because  of  their  being  so  employed,  but 
because  of  their  being  within  its  territory  and  jurisdiction.  The 
cars  were  continuously  and  permanently  employed  in  going  to 
and  fro  upon  certain  routes  of  travel.  If  they  had  never  passed 
beyond  the  limits  of  Pennsylvania,  it  could  not  be  doubted  that 
the  State  could  tax  them,  like  other  property,  within  its  borders, 
notwithstanding  they  were  employed  in  interstate  commerce. 
The  fact  that,  instead  of  stopping  at  the  state  boundary,  they 
cross  that  boundary  in  going  out  and  coming  back,  cannot  affect 
the  power  of  the  State  to  levy  a  tax  upon  them.     The  State, 
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having  the  right,  for  the  purposes  of  taxation,  to  tax  any  personal 
property  found  within  its  jurisdiction,  without  regard  to  the 
place  of  the  owner's  domicil,  could  tax  the  specific  cars  which  at 
a  given  moment  were  within  its  borders.  The  route  over  which 
the  cars  travel  extending  beyond  the  limits  of  the  State,  particular 
cars  may  not  remain  within  the  State;  but  the  company  has  at 
all  times  substantially  the  same  number  of  cars  within  the  State, 
and  continuously  and  constantly  uses  there  a  portion  of  its  prop- 
erty; and  it  is  distinctly  found,  as  matter  of  fact,  that  the  com- 
pany continuously,  throughout  the  periods  for  which  these  taxes 
were  levied,  carried  on  business  in  Pennsylvania,  and  had  about 
one  hundred  cars  within  the  State. 

The  mode  which  the  State  of  Pennsylvania  adopted,  to  ascer- 
tain the  proportion  of  the  company's  property  upon  which  it 
should  be  taxed  in  that  State,  was  by  taking  as  a  basis  of  assess- 
ment such  proportion  of  the  capital  stock  of  the  company  as  the 
number  of  miles  over  which  it  ran  cars  within  the  State  bore  to 
the  whole  number  of  miles,  in  that  and  other  States,  over  which 
its  cars  were  run.  This  was  a  just  and  equitable  method  of 
assessment;  and,  if  it  were  adopted  by  all  the  States  through 
which  these  cars  ran,  the  company  would  be  assessed  upon  the 
whole  value  of  its  capital  stock,  and  no  more.  .  .  . 

The  court  is  of  opinion  that  the  tax  in  question  is  constitu- 
tional and  valid.  The  result  of  holding  otherwise  would  be  that, 
if  all  the  States  should  concur  in  abandoning  the  legal  fiction 
that  personal  property  has  its  situs  at  the  owner's  domicil,  and 
in  adopting  the  system  of  taxing  it  at  the  place  at  which  it  is 
used  and  by  whose  laws  it  is  protected,  property  employed  in 
any  business  requiring  continuous  and  constant  movement  from 
one  State  to  another  would  escape  taxation  altogether. 

Judgment  affirmed. 

Bradley,  J.,  with  whom  concurred  Field  and  Harlan,  JJ., 
dissenting.  .  .  . 

Brown,  J.,  .  .  .  took  no  part.  .  .  . 
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CRUTCHER  V.   KENTUCKY. 
Supreme  Court  of  the  United  States.     1891. 

[141  United  States,  47.]  i 

Error  to  the  Court  of  Appeals  of  Kentucky. 

In  the  Circuit  Court  of  Frankhn  County,  Crutcher  was  indicted 
for  acting  as  agent  of  the  United  States  Express  Company,  a 
New  York  corporation,  without  having  a  Hcense  for  himself  or 
for  the  company.  He  pleaded  not  guilty.  The  Kentucky  statute 
of  March  2,  1860,  "to  regulate  agencies  of  foreign  express  compa- 
nies," as  amended  in  1866,  made  it  unlawful  for  "any  agent  of 
any  express  company,"  not  incorporated  in  Kentucky,  "to  set 
up,  establish,  or  carry  on  the  business  of  transportation  in  this 
State,"  without  a  license.  It  enacted  that  before  license  should 
issue  to  "any  agent  of  any  company  incorporated  by  any  State  of 
the  United  States,  there  shall  be  filed  ...  a  copy  of  the  charter 
.  .  .  ,  and  a  statement  .  .  .  showing  its  assets  and  liabilities, 
.  .  .  and  ...  an  actual  capital  of  .  .  .  $150,000,"  and  that 
before  license  should  issue  to  "any  agent  of  any  express  or  trans- 
portation company  incorporated  by  any  foreign  government,  or 
any  association  or  partnership  acting  under  the  laws  of  any 
foreign  government,  there  shall  be  filed  ...  a  statement  setting 
forth  the  act  or  incorporation  or  charter,  or  the  articles  of  asso- 
ciation, .  .  .  and  .  .  .  evidence  .  .  .  that  such  company  has  on 
deposit  in  the  United  States  or  has  invested  in  .  .  .  stocks  in  the 
United  States,  .  .  .  $150,000."  The  statute  required  annual 
statements,  an  annual  license  fee  of  $5,  a  fee  of  $5  for  filing 
copy  of  charter,  and  a  fee  of  $10  for  filing  the  original  or  annual 
statement.  The  fine  for  violating  the  statute  was  not  less  than 
$100  nor  more  than  $500,  at  the  discretion  of  the  jury.  There 
was  an  agreed  statement  that  the  defendant  had  acted  for  the 
company,  that  neither  he  nor  the  company  had  a  license,  and  that 
the  business  done  by  Crutcher  wholly  inside  the  State  was  about 
one-fourth  of  the  whole  business  done  by  him  and  that  this 
was  the  approximate  division  of  the  company's  entire  Kentucky 
business.  A  jury  was  waived;  and  the  defendant  was  found 
guilty  and  was  sentenced  to  a  fine  of  $100  and  costs.  The  Court 
of  Appeals  affirmed  the  judgment  (12  S.  W.  141). 

W.  W.  Macfarland,  for  plaintiff  in  error;  and  J.  P.  Helm,  and 
another,  contra. 

1  The  statement  has  been  shortened.  —  Ed. 
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Bradley,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

If  the  subject  was  one  which  appertained  to  the  jurisdiction  of 
the  State  legislature,  it  may  be  that  the  requirements  and  condi- 
tions of  doing  business  within  the  State  would  be  promotive  of 
the  public  good.  It  is  clear,  however,  that  it  would  be  a  regula- 
tion of  interstate  commerce  in  its  application  to  corporations  or 
associations  engaged  in  that  business;  and  that  is  a  subject  which 
belongs  to  the  jurisdiction  of  the  National  and  not  the  State  legis- 
lature. Congress  would  undoubtedly  have  the  right  to  exact 
from  associations  of  that  kind  any  guarantees  it  might  deem 
necessary  for  the  public  security,  and  for  the  faithful  transaction 
of  business;  and  as  it  is  within  the  province  of  Congress,  it  is  to 
be  presumed  that  Congress  has  done,  or  will  do,  all  that  is  neces- 
sary and  proper  in  that  regard.  Besides,  it  is  not  to  be  presumed 
that  the  State  of  its  origin  has  neglected  to  require  from  any  such 
corporation  proper  guarantees  as  to  capital  and  other  securities 
necessary  for  the  public  safet3^  If  a  partnership  firm  of  individ- 
uals should  undertake  to  carry  on  the  business  of  interstate 
commerce  between  Kentucky  and  other  States,  it  would  not  be 
within  the  province  of  the  State  legislature  to  exact  conditions  on 
which  they  should  carry  on  their  business,  nor  to  require  them 
to  take  out  a  license  therefor.  To  carry  on  interstate  commerce 
is  not  a  franchise  or  a  privilege  granted  by  the  State;  it  is  a  right 
which  every  citizen  of  the  United  States  is  entitled  to  exercise 
under  the  Constitution  and  laws  of  the  United  States;  and  the 
accession  of  mere  corporate  facilities,  as  a  matter  of  convenience 
in  carrying  on  their  business,  cannot  have  the  effect  of  depriving 
them  of  such  right,  unless  Congress  should  see  fit  to  interpose 
some  contrary  regulation  on  the  subject. 

It  has  frequently  been  laid  down  by  this  court  that  the  power 
of  Congress  over  interstate  commerce  is  as  absolute  as  it  is  over 
foreign  commerce.  Would  any  one  pretend  that  a  State  legisla- 
ture could  prohibit  a  foreign  corporation,  —  an  English  or  a 
French  transportation  company,  for  example,  —  from  coming 
into  its  borders  and  landing  goods  and  passengers  at  its  wharves, 
and  soHoiting  goods  and  passengers  for  a  return  voyage,  without 
first  ol>tuiriing  a  license  from  some  State  officer,  and  filing  a  sworn 
statement  as  to  the  amount  of  its  capital  stock  paid  in?  And 
why  not?  Evidently  because  the  matter  is  not  within  th<'  prov- 
ince of  State  legislation,  but  within  that  of  national  legislation. 
Inman  Steamship  Co.  v.  Tinker,  94  U.  S.  238.  The  prerogative, 
the  responsibility,  and  the  duly  of  providing  for  (he  security  of 
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the  citizens  and  the  people  of  the  United  States  in  relation  to 
foreign  corporate  bodies,  or  foreign  individuals  with  whom  they 
may  have  relations  of  foreign  commerce,  belong  to  the  govern- 
ment of  the  United  States,  and  not  to  the  governments  of  the 
several  States;  and  confidence  in  that  regard  may  be  reposed  in 
the  National  legislature  without  any  anxiety  or  apprehension  aris- 
ing from  the  fact  that  the  subject-matter  is  not  within  the  prov- 
ince or  jurisdiction  of  the  State  legislatures.  And  the  same  thing 
is  exactly  true  with  regard  to  interstate  commerce  as  it  is  with 
regard  to  foreign  commerce.  No  difference  is  perceivable  between 
the  two.  Telegraph  Co.  v.  Texas,  105  U.  S.  460;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  205,  211;  Phila.  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326,  342;  McCall  v.  Cahfornia,  136 
U.  S.  104,  110;  Norfolk  &  Western  Railroad  v.  Pennsylvania,  136 
U.  S.  114,  118.  As  was  said  by  Mr.  Justice  Lamar,  in  the  case 
last  cited,  "It  is  well  settled  by  numerous  decisions  of  this  court, 
that  a  State  cannot  under  the  guise  of  a  license  tax,  exclude  from 
its  jurisdiction  a  foreign  corporation  engaged  in  interstate  com- 
merce, or  impose  any  burdens  upon  such  commerce  within  its 
limits." 

We  have  repeatedly  decided  that  a  State  law  is  unconstitu- 
tional and  void  which  requires  a  party  to  take  out  a  license  for 
carrying  on  interstate  commerce,  no  matter  how  specious  the 
pretext  may  be  for  imposing  it.  Pickard  v.  Pullman  Southern 
Car  Co.,  117  U.  S.  34;  Robbins  v.  Shelby  County  Taxing  District, 
120  U.  S.  489;  Leloup  v.  Mobile,  127  U.  S.  640;  Asher  v.  Texas, 
128  U.  S.  129;  Stoutenburgh  v.  Hennick,  129  U.  S.  141;  McCall  v. 
California,  136  U.  S.  104;  Norfolk  &  Western  Railroad  Co.  v. 
Permsylvania,  136  U.  S.  114. 

As  a  summation  of  the  whole  matter  it  was  aptly  said  by  the 
present  Chief  Justice  in  Lyng  v.  Michigan,  135  U.  S.  161,  166: 
"We  have  repeatedly  held  that  no  State  has  the  right  to  lay  a 
tax  on  interstate  commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  subjects  of  that  com- 
merce, or  on  the  receipts  derived  from  that  transportation,  or  on 
the  occupation  or  business  of  carrying  it  on,  for  the  reason  that 
taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regu- 
lation of  it,  which  belongs  solely  to  Congress." 

We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the 
fact  that  the  express  company,  as  incidental  to  its  main  business 
(which  is  to  carry  goods  between  different  States),  does  also  some 
local  business  by  carrying  goods  from  one  point  to  another  within 
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the  State  of  Kentucky.  This  is,  probably,  quite  as  much  for  the 
accommodation  of  the  people  of  that  State  as  for  the  advantage 
of  the  company.  But  whether  so  or  not,  it  does  not  obviate  the 
objection  that  the  regulations  as  to  license  and  capital  stock  are 
imposed  as  conditions  on  the  company's  carrying  on  the  business 
of  interstate  commerce,  which  was  manifestly  the  principal  object 
of  its  organization.  These  regulations  are  clearly  a  burden  and 
a  restriction  upon  that  commerce.  Whether  intended  as  such  or 
not  they  operate  as  such.  But  taxes  or  license  fees  in  good  faith 
imposed  exclusively  on  express  business  carried  on  wholly  within 
the  State  would  be  open  to  no  such  objection. 

The  case  is  entirely  different  from  that  of  foreign  corporations 
seeking  to  do  a  business  which  does  not  belong  to  the  regulating 
power  of  Congress.  The  insurance  business,  for  example,  cannot 
be  carried  on  in  a  State  by  a  foreign  corporation  without  comply- 
ing with  all  the  conditions  imposed  by  the  legislation  of  that 
State.  So  with  regard  to  manufacturing  corporations,  and  all 
other  corporations  whose  business  is  of  a  local  and  domestic 
nature,  which  would  include  express  companies  whose  business  is 
confined  to  points  and  places  wholly  within  the  State.  The  cases 
to  this  effect  are  numerous.  Bank  of  Augusta  v.  Earle,  13  Pet. 
519;  Paul  v.  Virginia,  8  Wall.  168;  Liverpool  Insurance  Company 
V.  Massachusetts,  10  Wall.  566;  Cooper  Manufacturing  Company 
V.  Ferguson,  113  U.  S.  727;  Phila.  Fire  Association  v.  New  York, 
119  U.  S.  110. 

But  the  main  argument  in  support  of  the  decision  of  the  Court 
of  Appeals  is  that  the  act  in  question  is  essentially  a  regulation 
made  in  the  fair  exercise  of  the  police  power  of  the  State.  But  it 
does  not  follow  that  everything  which  the  legislature  of  a  State 
may  deem  essential  for  the  good  order  of  society  and  the  well- 
being  of  its  citizens  can  be  set  up  against  the  exclusive  power  of 
Congress  to  regulate  the  operations  of  foreign  and  interstate 
commerce.  We  have  lately  expressly  decided  in  the  case  of  Leisy 
V.  Hardin,  135  U.  S.  100,  that  a  State  law  prohibiting  the  sale  of 
intoxicating  liquors  is  void  when  it  comes  in  conflict  with  the 
express  or  implied  regulation  of  interstate  commerce  by  Congress, 
declaring  that  the  traffic  in  such  liquors  as  articles  of  merchandise 
between  the  States  shall  be  free.  .  .  . 

The  character  of  police  regulation,  claimed  for  the  requirements 
of  the  statute  in  question,  is  certainly  not  such  as  to  give  them  a 
controlling  force  over  the  regulations  of  interstate  commerce 
which  may  have  been  expressly  or  impliedly  adopted  by  Con- 
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gress,  or  such  as  to  exempt  them  from  nullity  when  repugnant  to 
the  exclusive  power  given  to  Congress  in  relation  to  that  com- 
merce. .  .  .  Reversed.  .  .  } 

Fuller,  C.  J.,  and  Gray,  J.,  dissented. 

Brown,  J.,  .  .  .  took  no  part  in  the  decision. 


In  re  DEBS. 
Supreme  Court  of  the  United  States.     1895. 

[158  United  States,  564.]  ^ 

Original. 

This  was  a  petition  for  a  writ  of  habeas  corpus  in  behalf  of 
Debs  and  others.  The  petitioners  had  been  imprisoned  for  con- 
tempt because  of  disobeying  an  injunction  obtained  by  the 
United  States  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois  (64  Fed.  724). 

Lyman  Trumbull  and  others,  for  petitioners;  and  Richard 
Olney,  Attorney  General,  and  others,  for  the  United  States. 

Brewer,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  United  States,  finding  that  the  interstate  transportation 
of  persons  and  property,  as  well  as  the  carriage  of  the  mails,  is 
forcibly  obstructed,  and  that  a  combination  and  conspiracy 
exists  to  subject  the  control  of  such  transportation  to  the  will  of 
the  conspirators,  applied  to  one  of  their  courts,  sitting  as  a  court 
of  equity,  for  an  injunction  to  restrain  such  obstruction  and  pre- 
vent carrying  into  effect  such  conspiracy.  Two  questions  of  im- 
portance are  presented:  First.  Are  the  relations  of  the  general 
government  to  interstate  commerce  and  the  transportation  of 
the  mails  such  as  authorize  a  direct  interference  to  prevent  a 
forcible  obstruction  thereof?  Second.  If  authority  exists,  as 
authority  in  governmental  affairs  implies  both  power  and  duty, 
has  a  court  of  equity  jurisdiction  to  issue  an  injunction  in  aid  of 
the  performance  of  such  duty? 

First.  What  are  the  relations  of  the  general  government  to 
interstate  commerce  and  the  transportation  of  the  mails?    They 

i  See  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  91  (1910);  and  Sioux 
Remedy  Co.  v.  Cope,  235  U.  S.  197  (1914).  — Ed. 
*  The  statement  has  not  been  reprinted.  —  Ed. 
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are  those  of  direct  supervision,  control,  and  management.  While 
under  the  dual  system  which  prevails  with  us  the  powers  of  gov- 
ernment are  distributed  between  the  State  and  the  Nation,  and 
while  the  latter  is  properly  styled  a  government  of  enumerated 
powers,  yet  within  the  limits  of  such  enumeration  it  has  all  the 
attributes  of  sovereignty,  and,  in  the  exercise  of  those  enumerated 
powers,  acts  directly  upon  the  citizen,  and  not  through  the  inter- 
mediate agency  of  the  State.  .  .  . 

Among  the  powers  expressly  given  to  the  national  government 
are  the  control  of  interstate  commerce  and  the  creation  and 
management  of  a  post  office  system  for  the  nation.  Article  I, 
section  8,  of  the  Constitution  provides  that  "the  Congress  shall 
have  power.  .  .  .  Third,  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian  tribes. 
.  .  .  Seventh,  to  establish  post  offices  and  post  roads." 

Congress  has  exercised  the  power  granted  in  respect  to  inter- 
state commerce  in  a  variety  of  legislative  acts.  Passing  by  for 
the  present  all  that  legislation  in  respect  to  commerce  by  water, 
and  considering  only  that  which  bears  upon  railroad  interstate 
transportation,  (for  this  is  the  specific  matter  involved  in  this 
case,)  these  acts  may  be  noticed:  First,  that  of  June  15,  1866, 
c.  124,  14  Stat.  66,  carried  into  the  Revised  Statutes  as  section 
5258,  which  provides: 

"Whereas  the  Constitution  of  the  United  States  confers  upon 
Congress,  in  express  terms,  the  power  to  regulate  commerce 
among  the  several  States,  to  establish  post  roads,  and  to  raise 
and  support  armies:  Therefore,  Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America  in  Congress 
assembled,  That  every  railroad  company  in  the  United  States 
whose  road  is  operated  by  steam,  its  successors  and  assigns,  be, 
and  is  hereby,  authorized  to  carry  upon  and  over  its  road,  boats, 
bridges,  and  ferries  all  passengers,  troops,  government  supplies, 
mails,  freight,  and  property  on  their  way  from  any  State  to  an- 
other State,  and  to  receive  compensation  therefor,  and  to  connect 
with  roads  of  other  States  so  as  to  form  continuous  lines  for  the 
transportation  of  the  same  to  the  place  of  destination." 
^  Second.  That  of  March  3,  1873,  c.  252,  17  Stat.  584,  (Rev. 
Stat.  §§  4386  to  4389,)  which  regulates  the  transportation  of  live 
stock  over  interstate  railroads.  Third.  That  of  May  29,  1884, 
c.  60,  §  6,  23  Stat.  31,  32,  i)ro}iibiting  interstate  transportation  by 
railroads  of  live  stock  ulfcctcd  with  any  contagious  or  infectious 
disea.se.     Fourth.    That  of  February  4,  1887,  c.  104,  24  Stat.  379, 
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with  its  amendments  of  March  2,  1889,  c.  382,  25  Stat.  855,  and 
February  10,  1891,  c.  128,  26  Stat.  743,  known  as  the  "interstate 
commerce  act,"  by  which  a  commission  was  created  with  large 
powers  of  regulation  and  control  of  interstate  commerce  by  rail- 
roads, and  the  sixteenth  section  of  which  act  gives  to  the  courts 
of  the  United  States  power  to  enforce  the  orders  of  the  commission. 
Fifth.  That  of  October  1,  1888,  c.  1063,  25  Stat.  501,  providing 
for  arbitration  between  railroad  interstate  companies  and  their 
employes;  and,  sixth,  the  act  of  March  2,  1893,  c.  196,  27  Stat. 
531,  requiring  the  use  of  automatic  couplers  on  interstate  trains, 
and  empowering  the  Interstate  Commerce  Commission  to  enforce 
its  provisions. 

Under  the  power  vested  in  Congress  to  establish  post  offices 
and  post  roads.  Congress  has,  by  a  mass  of  legislation,  established 
the  great  post-office  system  of  the  country,  with  all  its  detail  of 
organization,  its  machinery  for  the  transaction  of  business,  de- 
fining what  shall  be  carried  and  what  not,  and  the  prices  of 
carriage,  and  also  prescribing  penalties  for  all  offences  against  it. 

Obviously  these  powers  given  to  the  national  government  over 
interstate  commerce  and  in  respect  to  the  transportation  of  the 
mails  were  not  dormant  and  unused.  Congress  had  taken  hold 
of  these  two  matters,  and  by  various  and  specific  acts  had  as- 
sumed and  exercised  the  powers  given  to  it,  and  was  in  the  full 
discharge  of  its  duty  to  regulate  interstate  commerce  and  carry 
the  mails.  The  validity  of  such  exercise  and  the  exclusiveness  of 
its  control  had  been  again  and  again  presented  to  this  court  for 
consideration.  It  is  curious  to  note  the  fact  that  in  a  large  pro- 
portion of  the  cases  in  respect  to  interstate  commerce  brought  to 
this  court  the  question  presented  was  of  the  validity  of  State 
legislation  in  its  bearings  upon  interstate  commerce,  and  the 
uniform  course  of  decision  has  been  to  declare  that  it  is  not  within 
the  competency  of  a  State  to  legislate  in  such  a  manner  as  to 
obstruct  interstate  commerce.  If  a  State  with  its  recognized 
powers  of  sovereignty  is  impotent  to  obstruct  interstate  com- 
merce, can  it  be  that  any  mere  voluntary  association  of  individ- 
uals Tvithin  the  limits  of  that  State  has  a  power  which  the  State 
itself  does  not  possess? 

As,  under  the  Constitution,  power  over  interstate  commerce 
and  the  transportation  of  the  mails  is  vested  in  the  national  gov- 
ernment, and  Congress  by  virtue  of  such  grant  has  assumed  actual 
and  direct  control,  it  follows  that  the  national  government  may 
prevent  any  unlawful  and  forcible  interference  therewith.     But 
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how  shall  this  be  accomplished?  Doubtless,  it  is  within  the 
competency  of  Congress  to  prescribe  by  legislation  that  any  in- 
terference with  these  matters  shall  be  offences  against  the  United 
States,  and  prosecuted  and  punished  by  indictment  in  the  proper 
courts.  But  is  that  the  only  remedy?  Have  the  vast  interests 
of  the  nation  in  interstate  commerce,  and  in  the  transportation 
of  the  mails,  no  other  protection  than  lies  in  the  possible  punish- 
ment of  those  who  interfere  with  it?  To  ask  the  question  is  to 
answer  it.  By  article  3,  section  2,  clause  3,  of  the  Federal  Con- 
stitution it  is  provided:  "The  trial  of  all  crimes  except  in  cases 
of  impeachment  shall  be  by  jury;  and  such  trial  shall  be  held  in 
the  State  where  the  said  crime  shall  have  been  committed."  If 
all  the  inhabitants  of  a  State,  or  even  a  great  body  of  them, 
should  combine  to  obstruct  interstate  commerce  or  the  transpor- 
tation of  the  mails,  prosecutions  for  such  offences  had  in  such  a 
community  would  be  doomed  in  advance  to  failure.  And  if  the 
certainty  of  such  failure  was  known,  and  the  national  govern- 
ment had  no  other  way  to  enforce  the  freedom  of  interstate 
commerce  and  the  transportation  of  the  mails  than  by  prosecu- 
tion and  punishment  for  interference  there^vith,  the  whole  in- 
terests of  the  nation  in  these  respects  would  be  at  the  absolute 
mercy  of  a  portion  of  the  inhabitants  of  that  single  State. 

But  there  is  no  such  impotency  in  the  national  government. 
The  entire  strength  of  the  nation  may  be  used  to  enforce  in  any 
part  of  the  land  the  full  and  free  exercise  of  all  national  powers 
and  the  security  of  all  rights  entrusted  by  the  Constitution  to 
its  care.  The  strong  arm  of  the  national  government  may  be 
put  forth  to  brush  away  all  obstructions  to  the  freedom  of  inter- 
state commerce  or  the  transportation  of  the  mails.  If  the  emer- 
gency arises,  the  army  of  the  Nation,  and  all  its  militia,  are  at 
the  service  of  the  Nation  to  compel  obedience  to  its  laws. 

But  passing  to  the  second  question,  is  there  no  other  alternative 
than  the  use  of  force  on  the  part  of  the  executive  authorities 
whenever  obstructions  arise  to  the  freedom  of  interstate  commerce 
or  the  transportation  of  the  mails?  Is  the  army  the  only  instru- 
ment by  which  rights  of  the  public  can  be  enforced  and  the  peace 
of  the  nation  preserved?  Grant  that  any  public  nuisance  may  be 
forcibly  abated  either  at  the  instance  of  the  authorities,  or  by 
any  individual  suffering  private  damage  therefrom,  the  existence 
of  this  right  of  fcjrcibie  abatement  is  not  inconsistent  with  nor 
does  it  destroy  the  right  of  appeal  in  an  orderly  way  to  the  courts 
for  a  judi(;ial  dfsteriniiiation,  and  an  exercise  of  their  powers  by 
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writ  of  injunction  and  otherwise  to  accomplish  the  same  re- 
sult. .  .  . 

Neither  can  it  be  doubted  that  the  government  has  such  an 
interest  in  the  subject-matter  as  enables  it  to  appear  as  party 
plaintiff  in  this  suit.  It  is  said  that  equity  only  interferes  for  the 
protection  of  property,  and  that  the  government  has  no  property 
interest.  A  sufficient  reply  is  that  the  United  States  have  a 
property  in  the  mails,  the  protection  of  which  was  one  of  the 
purposes  of  this  bill.  .  .  . 

We  do  not  care  to  place  our  decision  upon  this  ground  alone. 
Every  government,  entrusted,  by  the  very  terms  of  its  being, 
with  powers  and  duties  to  be  exercised  and  discharged  for  the 
general  welfare,  has  a  right  to  apply  to  its  own  courts  for  any 
proper  assistance  in  the  exercise  of  the  one  and  the  discharge  of 
the  other,  and  it  is  no  sufficient  answer  to  its  appeal  to  one  of 
those  courts  that  it  has  no  pecuniary  interest  in  the  matter. 
The  obligation  which  it  is  under  to  promote  the  interest  of  all, 
and  to  prevent  the  wrongdoing  of  one  resulting  in  injury  to  the 
general  welfare  is  often  of  itself  sufficient  to  give  it  a  standing  in 
court.  .  .  . 

The  national  government,  given  by  the  Constitution  power  to 
regulate  interstate  commerce,  has  by  express  statute  assumed 
jurisdiction  over  such  commerce  when  carried  upon  railroads. 
It  is  charged,  therefore,  with  the  duty  of  keeping  those  highways 
of  interstate  commerce  free  from  obstruction,  for  it  has  always 
been  recognized  as  one  of  the  powers  and  duties  of  a  government 
to  remove  obstructions  from  the  highways  under  its  control.  .  .  . 

Up  to  a  recent  date  commerce,  both  interstate  and  interna- 
tional, was  mainly  by  water,  and  it  is  not  strange  that  both  the 
legislation  of  Congress  and  the  cases  in  the  courts  have  been 
principally  concerned  therewith.  The  fact  that  in  recent  years 
interstate  commerce  has  come  mainly  to  be  carried  on  by  rail- 
roads and  over  artificial  highways  has  in  no  manner  narrowed 
the  scope  of  the  constitutional  provision,  or  abridged  the  power 
of  Congress  over  such  commerce.  On  the  contrary,  the  same 
fulness  of  control  exists  in  the  one  case  as  in  the  other,  and  the 
same  power  to  remove  obstructions  from  the  one  as  from  the 
other.  .  .  . 

The  petition  for  a  writ  of  habeas  corpus  is  Denied. 
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UNITED   STATES   v.   RIO   GRANDE   DAM   AND 
IRRIGATION   COMPANY. 

Supreme  Court  of  the  United  States.     1899. 

[174  United  States,  690.]  i 

Appeal  from  the  Supreme  Court  of  the  Territory  of  New 
Mexico. 

In  the  District  Court  of  the  Third  Judicial  District  of  New 
Mexico,  the  United  States  filed  a  bill  to  enjoin  the  construction 
of  a  dam  across  the  Rio  Grande  River  in  that  Territor}^,  averring 
that  the  purpose  of  the  dam  was  to  accumulate  and  impound 
water  for  irrigation  purposes,  that  the  Rio  Grande  was  navigable 
by  steamboats  for  a  distance  of  350  miles  from  its  mouth,  was 
susceptible  of  navigation  farther,  and  was  navigable  for  floating 
rafts,  logs,  and  poles  between  El  Paso  and  a  point  above  the  pro- 
vjected  dam,  and  that  the  result  of  the  irrigation  project,  by 
reason  of  increase  in  evaporation,  would  be  to  obstruct  naviga- 
bility seriously;  and  it  set  forth  treaty  stipulations  with  Mexico. 
A  temporary  injunction  was  issued.  The  pleas  and  answer  were 
to  the  effect  that  the  river  was  not  navigable  in  New  Mexico, 
that  much  of  the  water  was  already  appropriated,  and  that  the 
proposed  dam  would  not  seriously  obstruct  navigability.  The 
United  States  filed  a  general  replication.  On  hearing,  the  court 
dissolved  the  injunction;  and  on  appeal  the  Supreme  Court  of 
the  Territory  affirmed  the  decree. 

J.  W.  Griggs,  Attorney  General,  for  appellant;  and  /.  H. 
McGowan,  contra. 

Brewer,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  Supreme  Court  of  the  Territory,  as  appears  from  its 
opinion,  held  that  the  Rio  Grande  River  was  not  navigable  within 
the  limits  of  the  Territory  of  New  Mexico;  that,  therefore,  the 
United  States  had  no  jurisdiction  over  the  stream,  and  that, 
assuming  its  non-navigability  within  the  limits  of  the  Territory, 
the  plaintiff  was  not,  under  the  other  facts  set  forth  in  the  bill, 
entitled  to  any  relief.  .   .  . 

Examining  the  affidavits  and  other  evidence  introduced  in  this 
case,  it  is  clear  to  us  that  the  Rio  Grande  is  not  navigable  within 
the  limits  of  the  Territory  of  New  Mexico.  The  mere  fact  that 
logs,  poles,  and  rafts  are  floated  down  a  stream  occasionally  and 

'  Tho  Htatcmcnt  has  been  shortened.  —  Ed. 
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in  times  of  high  water  does  not  make  it  a  navigable  river.  It  was 
said  in  The  Montello,  20  Wall.  430,  439,  "that  those  rivers  must 
be  regarded  as  public  navigable  rivers  in  law  which  are  navigable 
in  fact.  And  they  are  navigable  in  fact  when  they  are  used,  or 
are  susceptible  of  being  used,  in  their  ordinary  condition,  as 
highways  for  commerce,  over  which  trade  and  travel  are  or 
may  be  conducted  in  the  customary  modes  of  trade  and  travel 
on  water."  .  .  . 

Neither  is  it  necessary  to  consider  the  treaty  stipulations.  .  .  . 
The  Rio  Grande,  so  far  as  it  is  a  navigable  stream,  lies  as  much 
within  the  territory  of  the  United  States  as  in  that  of  Mexico,  it 
being  where  navigable  the  boundary  between  the  two  nations, 
and  the  middle  of  the  chaimel  being  the  dividing  line.  Now,  the 
obligations  of  the  United  States  to  preserve  for  their  own  citizens 
the  navigability  of  its  navigable  waters  is  certainly  as  great  as 
any  arising  by  treaty  or  international  law  to  other  nations  or 
their  citizens.  .  .  . 

We  may,  therefore,  properly  limit  our  inquiry  to  the  effect  of 
the  proposed  dam  and  appropriation  of  waters  upon  the  naviga- 
bility of  the  Rio  Grande,  and,  in  case  such  proposed  action  tends 
to  destroy  such  navigability,  the  extent  of  the  right  of  the  Govern- 
ment to  interfere.  .  .  . 

The  unquestioned  rule  of  the  common  law  was  that  every 
riparian  owner  was  entitled  to  the  continued  natural  flow  of  the 
stream.  .  .  . 

While  this  is  undoubted,  and  the  rule  obtains  in  those  States  in 
the  Union  which  have  simply  adopted  the  common  law,  it  is  also 
true  that  as  to  every  stream  within  its  dominion  a  State  may 
change  this  common  law  rule  and  permit  the  appropriation  of 
the  flowing  waters  for  such  purposes  as  it  deems  wise.  Whether 
this  power  to  change  the  common  law  rule  and  permit  any  spe- 
cific and  separate  appropriation  of  the  waters  of  a  stream  belongs 
also  to  the  legislature  of  a  Territory,  we  do  not  deem  it  necessary 
for  the  purposes  of  this  case  to  inquire.  We  concede  arguendo 
that  it  does. 

Although  this  power  of  changing  the  common  law  rule  as  to 
streams  within  its  dominion  undoubtedly  belongs  to  each  State, 
yet  two  limitations  must  be  recognized:  First,  that  in  the  absence 
of  specific  authority  from  Congress  a  State  cannot  by  its  legisla- 
tion destroy  the  right  of  the  United  States,  as  the  owner  of  lands 
bordering  on  a  stream,  to  the  continued  flow  of  its  waters;  so  far 
at  least  as  may  be  necessary  for  the  benficial  uses  of  the  govern- 
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ment  property.  Second,  that  it  is  limited  by  the  superior  power 
of  the  general  government  to  secure  the  uninterrupted  naviga- 
bility of  all  navigable  streams  within  the  limits  of  the  United 
States.  In  other  words,  the  jurisdiction  of  the  general  govern- 
ment over  interstate  commerce  and  its  natural  highways  vests 
in  that  government  the  right  to  take  all  needed  measures  to 
preserve  the  navigability  of  the  navigable  water  courses  of  the 
country  even  against  any  State  action.  It  is  true  there  have  been 
frequent  decisions  recognizing  the  power  of  the  State,  in  the  absence 
of  Congressional  legislation,  to  assume  control  of  even  navigable 
waters  within  its  limits  to  the  extent  of  creating  dams,  booms, 
bridges,  and  other  matters  which  operate  as  obstructions  to  navi- 
gability. The  power  of  the  State  to  thus  legislate  for  the  interests 
of  its  own  citizens  is  conceded,  and  until  in  some  way  Congress 
asserts  its  superior  power,  and  the  necessity  of  preserving  the 
general  interests  of  the  people  of  all  the  States,  it  is  assumed  that 
State  action,  although  involving  temporarily  an  obstruction  to 
the  free  navigability  of  a  stream,  is  not  subject  to  challenge.  .  .  . 

All  this  proceeds  upon  the  thought  that  the  non-action  of  Con- 
gress carries  with  it  an  implied  assent  to  the  action  taken  by  the 
State.  .  .  . 

In  1866  Congress  passed  the  Act  of  July  26,  1866,  c.  262,  §  9, 
14  Stat.  253;  Rev.  Stat.  §  2339.  .  .  . 

March  3,  1877,  an  Act,  c.  107,  was  passed  for  the  sale  of  desert 
lands.  ...    19  Stat.  377.  .  .  . 

On  March  3,  1891,  an  Act,  c.  561,  was  passed.  ...  26  Stat. 
1101.  .  .  . 

Obviously  by  these  acts,  so  far  as  they  extended.  Congress 
recognized  and  assented  to  the  appropriation  of  water  in  contra- 
vention of  the  common  law  rule  as  to  continuous  flow.  To  infer 
therefrom  that  Congress  intended  to  release  its  control  over  the 
navigable  streams  of  the  country  and  to  grant  in  aid  of  mining 
industries  and  the  reclamation  of  arid  lands  the  right  to  appro- 
priate the  waters  on  the  sources  of  navigable  streams  to  such  an 
extent  as  to  destroy  their  navigability,  is  to  carry  those  statutes 
beyond  what  their  fair  import  permits.  .  .  . 

On  September  19,  1890,  an  Act,  c.  907,  was  passed.  ...  26 
Stat.  454,  §  10.  .  .  . 

As  this  is  a  later  declaration  of  Congress,  so  far  as  it  modifies 
any  privileges  or  rights  conferred  by  prior  statutes,  it  must  be 
held  controlling,  at  least  as  to  any  rights  attempted  to  be  created 
since  its  passage;  and  all  the  proceedings  of  the  appellees  in  this 
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case  were  subsequent  to  this  act.  This  act  declares  that  "the 
creation  of  any  obstruction,  not  affirmatively  authorized  by  law 
to  the  navigable  capacity  of  any  waters  in  respect  to  which  the 
United  States  has  jurisdiction,  is  hereby  prohibited."  Whatever 
may  be  said  in  reference  to  obstructions  existing  at  the  time  of 
the  passage  of  the  act,  under  the  authority  of  State  statutes,  it  is 
obvious  that  Congress  meant  that  thereafter  no  State  should 
interfere  with  the  navigability  of  a  stream  without  the  condition 
of  national  assent.  ...  It  is  urged  that  the  true  construction  of 
this  act  limits  its  applicability  to  obstructions  in  the  navigable 
portion  of  a  navigable  stream,  and  that  as  it  appears  that  although 
the  Rio  Grande  may  be  navigable  for  a  certain  distance  above  its 
mouth,  it  is  not  navigable  in  the  Territory  of  New  Mexico,  this 
statute  has  no  applicability.  The  language  is  general,  and  must 
be  given  full  scope.  It  is  not  a  prohibition  of  any  obstruction  to 
the  navigation,  but  any  obstruction  to  the  navigable  capacity, 
and  anj^thing,  wherever  done  or  however  done,  within  the  limits 
of  the  jurisdiction  of  the  United  States  which  tends  to  destroy 
the  navigable  capacity  of  one  of  the  navigable  waters  of  the 
United  States,  is  within  the  terms  of  the  prohibition.  .  .  . 

The  creation  of  any  such  obstruction  may  be  enjoined,  accord- 
ing to  the  last  provision  of  the  section,  by  proper  proceedings  in 
equity  under  the  direction  of  the  Attorney  General  of  the  United 
States,  and  it  was  in  pursuance  of  this  clause  that  these  proceed- 
ings were  commenced.  Of  course,  when  such  proceedings  are 
instituted  it  becomes  a  question  of  fact  whether  the  act  sought 
to  be  enjoined  is  one  which  fairly  and  directly  tends  to  obstruct 
(that  is,  interfere  with  or  diminish)  the  navigable  capacity  of  a 
stream.  It  does  not  follow  that  the  courts  would  be  justified  in 
sustaining  any  proceeding  by  the  Attorney  General  to  restrain 
any  appropriation  of  the  upper  waters  of  a  navigable  stream. 
The  question  always  is  one  of  fact,  whether  such  appropriation 
substantially  interferes  with  the  navigable  capacity  within  the 
limits  where  navigation  is  a  recognized  fact.  In  the  course  of  the 
argument  this  suggestion  was  made,  and  it  seems  to  us  not  un- 
worthy of  note,  as  illustrating  this  thought.  The  Hudson  River 
runs  within  the  limits  of  the  State  of  New  York.  It  is  a  navigable 
stream  and  a  part  of  the  navigable  waters  of  the  United  States, 
so  far  at  least  as  from  Albany  southward.  One  of  the  streams 
which  flows  into  it  and  contributes  to  the  volume  of  its  waters  is 
the  Croton  River,  a  non-navigable  stream.  Its  waters  are  taken 
by  the  State  of  New  York  for  domestic  uses  in  the  city  of  New 
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York.  Unquestionably  the  State  of  New  York  has  a  right  to 
appropriate  its  waters,  and  the  United  States  may  not  question 
such  appropriation,  unless  thereby  the  navigability  of  the  Hudson 
be  disturbed.  On  the  other  hand,  if  the  State  of  New  York  should, 
even  at  a  place  above  the  limits  of  navigability,  by  appropriation 
for  any  domestic  purposes,  diminish  the  volume  of  waters,  which, 
flowing  into  the  Hudson,  make  it  a  navigable  stream,  to  such  an 
extent  as  to  destroy  its  navigability,  undoubtedly  the  jurisdiction 
of  the  National  govermnent  would  arise  and  its  power  to  restrain 
such  appropriation  be  unquestioned;  and  within  the  purview  of 
this  section  it  would  become  the  right  of  the  Attorney  General  to 
institute  proceedings  to  restrain  such  appropriation. 

Without  pursuing  this  inquiry  further  we  are  of  the  opinion 
that  there  was  error  in  the  conclusions  of  the  lower  courts;  that 
the  decree  must  be 

Reversed  and  the  case  remanded  with  instructions  to  set  aside 
the  decree  of  dismissal,  and  to  order  an  inquiry  into  the  ques- 
tion whether  the  intended  acts  of  the  defendants  in  the  con- 
struction of  a  darn  and  in  appropriating  the  waters  of  the 
Rio  Grande  will  substantially  diminish  the  navigability  of 
that  stream  within  the  limits  of  present  navigability ,  and  if 
so,  to  enter  a  decree  restraining  those  acts  to  the  extent  that 
they  will  so  diminish. 
Gray  and  McKenna,  JJ.,  .  .  .  took  no  part  in  the  decision. 


ADDYSTON   PIPE  AND   STEEL   CO.   v. 
UNITED   STATES. 

Supreme  Court  of  the  United  States.     1899. 

[175  United  Stales,  211.]  i 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

In  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Tennessee,  the  United  States,  under  the  Sherman  Anti-Trust 
Act  of  July  2,  1890  (26  Stat.  209),  prayed  an  injunction  against 
*  The  statement  ha«  been  rewritten.  —  Ed. 
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certain  defendants  alleged  to  have  conspired  to  destroy  competi- 
tion among  themselves  in  interstate  selling  of  cast-iron  pipe. 
The  trial  court  dismissed  the  petition  (78  Fed.  712);  but  the 
judgment  was  reversed  in  the  Circuit  Court  of  Appeals  (54  U.  S. 
App.  723). 

Frank  Spurlock,  and  others,  for  appellants;  and  J.  K.  Richards, 
Solicitor  General,  contra. 

Peckham,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Assuming,  for  the  purpose  of  the  argument,  that  the  contract 
in  question  herein  does  directly  and  substantially  operate  as  a 
restraint  upon  and  as  a  regulation  of  interstate  commerce,  it  is 
yet  insisted  by  the  appellants  at  the  threshold  of  the  inquiry  that 
by  the  true  construction  of  the  Constitution,  the  power  of  Con- 
gress to  regulate  interstate  commerce  is  limited  to  its  protection 
from  acts  of  interference  by  State  legislation  or  by  means  of  regu- 
lations made  under  the  authority  of  the  State  by  some  political 
subdivision  thereof,  including  also  Congressional  power  over 
common  carriers,  elevator,  gas,  and  water  companies,  for  reasons 
stated  to  be  peculiar  to  such  carriers  and  companies,  but  that  it 
does  not  include  the  general  power  to  interfere  with  or  prohibit 
private  contracts  between  citizens,  even  though  such  contracts 
have  interstate  commerce  for  their  object,  and  result  in  a  direct 
and  substantial  obstruction  to  or  regulation  of  that  commerce. 

This  argument  is  founded  upon  the  assertion  that  the  reason 
for  vesting  in  Congress  the  power  to  regulate  commerce  was  to 
insure  uniformity  of  regulation  against  conflicting  and  discrimi- 
nating State  legislation;  and  the  further  assertion  that  the  Con- 
stitution guarantees  liberty  of  private  contract  to  the  citizen  at 
least  upon  commercial  subjects,  and  to  that  extent  the  guaranty 
operates  as  a  limitation  on  the  power  of  Congress  to  regulate 
commerce.  Some  remarks  are  quoted  from  the  opinions  of  Chief 
Justice  Marshall,  in  Gibbons  v.  Ogden,  9  Wheat.  1,  and  Brown  v. 
Maryland,  12  Wheat.  419,  and  from  the  opinions  of  other  justices 
of  this  court  in  the  cases  of  The  State  Freight  Tax,  15  Wall.  232, 
275;  Railroad  Company  v.  Richmond,  19  Wall.  584,  589;  Welton 
V.  Missouri,  91  U.  S.  275,  280;  Mobile  County  v.  Kimball,  102 
U.  S.  691,  697,  and  Kidd  v.  Pearson,  128  U.  S.  1,  21,  all  of  which 
are  to  the  effect  that  the  object  of  vesting  in  Congress  the  power 
to  regulate  interstate  commerce  was  to  insure  uniformity  of  regu- 
lation against  conflicting  and  discriminating  State  legislation. 
The  further  remark  is  quoted  from  Railroad  Company  v.  Rich- 
mond, supra,  that  the  power  of  Congress  to  regulate  commerce 
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was  never  intended  to  be  exercised  so  as  to  interfere  with  private 
contracts  not  designed  at  the  time  they  were  made  to  create  im- 
pediments to  such  commerce.  It  is  added  that  the  proof  herein 
shows  that  the  contract  in  this  case  was  not  so  designed. 

It  is  undoubtedly  true  that  among  the  reasons,  if  not  the 
strongest  reason,  for  placing  the  power  in  Congress  to  regulate 
interstate  commerce,  was  that  which  is  stated  in  the  extracts 
from  the  opinions  of  the  court  in  the  cases  above  cited. 

The  reasons  which  may  have  caused  the  framers  of  the  Consti- 
tution to  repose  the  power  to  regulate  interstate  commerce  in 
Congress  do  not,  however,  affect  or  limit  the  extent  of  the  power 
itself. 

In  Gibbons  v.  Ogden  (supra),  the  power  was  declared  to  be 
complete  in  itself,  and  to  acknowledge  no  lunitations  other  than 
are  prescribed  by  the  Constitution. 

Under  this  grant  of  poAver  to  Congress,  that  body,  in  our  judg- 
ment, may  enact  such  legislation  as  shall  declare  void  and  pro- 
hibit the  performance  of  any  contract  between  individuals  or 
corporations  where  the  natural  and  direct  effect  of  such  a  con- 
tract will  be,  when  carried  out,  to  directly,  and  not  as  a  mere 
incident  to  other  and  innocent  purposes,  regulate  to  any  substan- 
tial extent  interstate  commerce.  (And  when  we  speak  of  inter- 
state we  also  include  in  our  meaning  foreign  commerce.)  We  do 
not  assent  to  the  correctness  of  the  proposition  that  the  constitu- 
tional guaranty  of  liberty  to  the  individual  to  enter  into  private 
contracts  limits  the  power  of  Congress  and  prevents  it  from  legis- 
lating upon  the  subject  of  contracts  of  the  class  mentioned. 

The  power  to  regulate  interstate  commerce  is,  as  stated  by 
Chief  Justice  Marshall,  full  and  complete  in  Congress,  and  there 
is  no  limitation  in  the  grant  of  the  power  which  excludes  private 
contracts  of  the  nature  in  question  from  the  jurisdiction  of  that 
body.  Nor  is  any  such  limitation  contained  in  that  other  clause 
of  the  Constitution  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law.  It 
has  been  held  that  the  word  "liberty,"  as  used  in  the  Constitu- 
tion, wa.s  not  to  be  confined  to  the  mere  liberty  of  person,  but 
included,  among  others,  a  right  to  enter  into  certain  claSvSes  of 
contracts  for  the  purpose  of  enabling  the  citizen  to  carry  on  his 
business.  Allgeyer  v.  I^)uisiana,  1G5  U.  8.  578;  United  States  v. 
Joint  Traffic  As.sociation,  171  U.  S.  505,  572.  But  it  has  never 
been,  and  in  our  opinion  ought  not  to  be,  held  that  the  word  in- 
cluded the  right  of  an  individual  to  enter  into  private  contracts 
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upon  all  subjects,  no  matter  what  their  nature  and  wholly  irre- 
spective (among  other  things)  of  the  fact  that  they  would,  if 
performed,  result  in  the  regulation  of  interstate  commerce  and  in 
the  violation  of  an  act  of  Congress  upon  that  subject.  The  pro- 
vision in  the  Constitution  does  not,  as  we  believe,  exclude  Congress 
from  legislating  with  regard  to  contracts  of  the  above  nature 
while  in  the  exercise  of  its  constitutional  right  to  regulate  com- 
merce among  the  States.  On  the  contrary,  we  think  the  provi- 
sion regarding  the  liberty  of  the  citizen  is,  to  some  extent,  limited 
by  the  commerce  clause  of  the  Constitution,  and  that  the  power 
of  Congress  to  regulate  interstate  commerce  comprises  the  right 
to  enact  a  law  prohibiting  the  citizen  from  entering  into  those 
private  contracts  which  directly  and  substantially,  and  not 
merely  indirectly,  remotely,  incidentally,  and  collaterally,  regu- 
late to  a  greater  or  less  degree  commerce  among  the  States.  .  .  . 
To  the  extent  that  the  present  decree  includes  in  its  scope  the 
enjoining  of  defendants  .  .  .  from  combining  in  regard  to  con- 
tracts for  selling  pipe  in  their  own  State,  it  is  modified,  and 
limited  to  that  portion  of  the  combination  or  agreement  which  is 
interstate  in  its  character.    As  thus  modified,  the  decree  is 

Affirmed. 


HANLEY  V.   KANSAS  CITY  SOUTHERN  RAILWAY  CO. 

Supreme  Court  of  the  United  States.     1903. 

[187  United  States,  617.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  case  is  stated  in  the  opinion  of  the  court. 

C.  E.  Warner,  and  others,  for  appellants;  and  Gardner  Lathrop, 
and  others,  contra. 

Holmes,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  in  the  Circuit  Court  by  a  rail- 
way company  incorporated  under  the  laws  of  Missouri,  against 
the  railroad  commissioners  of  Arkansas,  seeking  an  injunction 
against  their  fixing  and  enforcing  certain  rates,  as  we  shall  ex- 
plain.   The  bill  was  demurred  to  for  want  of  equity,  the  demurrer 
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was  overruled,  and  a  decree  was  entered  for  the  plaintiff.  The 
defendants  bring  the  case  here  by  appeal.     106  Fed.  Rep.  353. 

The  plaintiff  owns  a  road  running  through  several  States  and 
Territories.  The  road  after  leaving  Missouri  runs  for  twenty- 
eight  miles  and  a  fraction  tlirough  Arkansas  to  the  dividing  line 
between  that  State  and  the  Indian  Territory,  then  nearly  one 
hundred  and  twenty-eight  miles  in  the  Territory,  and  then  over 
one  hundred  and  seventeen  miles  in  Arkansas  again  to  Texas. 
There  is  also  a  branch  line  running  from  Fort  Smith,  in  Arkansas, 
to  Spiro,  in  the  Indian  Territory,  about  a  mile  of  which  is  in  the 
State  and  fifteen  in  the  Territory,  and  there  are  other  branches. 
Goods  were  shipped  from  Fort  Smith  by  way  of  Spiro  and  the 
road  in  the  Indian  Territory  to  Grannis,  in  Arkansas,  on  a  through 
bill  of  lading,  the  total  distance  being  a  little  more  than  fifty-two 
miles  in  Arkansas  and  nearly  sixty-four  in  the  Indian  Territory. 
For  this  the  railroad  company  charged  a  sum  in  excess  of  the  rate 
fixed  by  the  railroad  commissioners,  and  was  summoned  before 
them  under  the  State  law.  The  commissioners  decided  that  the 
company  was  liable  to  a  penalty  under  the  State  statute,  assert 
their  right  to  fix  rates  for  continuous  transportation  between  two 
points  in  Arkansas,  even  when  a  large  part  of  the  route  is  outside 
the  State  through  the  Indian  Territory  or  Texas,  and  intend  to 
enforce  compliance  with  these  rates.  The  only  question  argued 
and  the  onlj^  one  that  we  shall  discuss  is  whether  the  action  of  the 
commissioners  is  wdthin  the  power  of  a  State,  or  whether  it  is  bad 
as  interfering  with  the  power  of  Congress  to  regulate  commerce 
among  the  several  States  and  with  the  Indian  tribes.  Smyth  v. 
Ames,  1G9  U.  S.  466,  517. 

It  may  be  assumed  that  this  power  of  Congress  over  commerce 
between  Arkansas  and  the  Indian  Territory  is  not  less  than  its 
power  over  commerce  among  the  States,  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141;  and  the  distinction  hardly  is  important,  since 
the  appellants  are  asserting  similar  authority  where  the  loop  be- 
3'ond  the  state  boundary  runs  through  Texas.  We  may  as  well 
add,  in  this  connection,  that  the  present  railroad  gets  the  author- 
ity for  its  line  in  the  Indian  T(»rritory,  through  a  predecessor  in 
title,  from  an  act  of  Congress  of  1893,  c.  169,  27  Stat.  487,  and 
that,  by  that  act,  Congress  "reserves  the  right  to  regulate  the 
charges  for  freight  and  passengers  on  said  railroad  .  .  .  until  a 
State  government  shall  be  authorized  to  fix  and  regulate;  the 
cost,"  etc.;  "but  Congress  expressly  reserves  the  right  to  fix  and 
regulate  at  all  times  the  cost  of  such  transportation  by  said  rail- 
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road  or  said  company  whenever  such  transportation  shall  extend 
from  one  State  into  another,  or  shall  extend  into  more  than  one 
State." 

It  may  be  assumed  further,  as  implied  by  the  language  just 
quoted,  that  the  transportation  in  the  present  case  was  com- 
merce. See  also  the  act  of  February  4,  1887,  c.  104,  §  1,  24  Stat. 
379;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  203, 
and  Wabash,  St.  Louis  &  Pacific  Railway  Co.  v.  Illinois,  118  U.  S. 
557.  Transportation  for  others,  as  an  independent  business,  is 
commerce,  irrespective  of  the  purpose  to  sell  or  retain  the  goods 
which  the  owner  may  entertain  with  regard  to  them  after  they 
shall  have  been  delivered. 

The  transportation  of  these  goods  certainly  went  outside  of 
Arkansas,  and  we  are  of  opinion  that  in  its  aspect  of  commerce  it 
was  not  confined  within  the  State.  Suppose  that  the  Indian 
Territory  were  a  State  and  should  try  to  regulate  such  traffic, 
what  would  stop  it?  Certainly  not  the  fiction  that  the  commerce 
was  confined  to  Arkansas.  If  it  could  not  interfere  the  only  reason 
would  be  that  this  was  commerce  among  the  States.  But  if  this 
commerce  would  have  that  character  as  against  the  State  sup- 
posed to  have  been  formed  out  of  the  Indian  Territory,  it  would 
have  it  equally  as  against  the  State  of  Arkansas.  If  one  could 
not  regulate  it  the  other  could  not. 

No  one  contends  that  the  regulation  could  be  split  up  according 
to  the  jurisdiction  of  State  or  Territory  over  the  track,  or  that 
both  State  and  Territory  may  regulate  the  whole  rate.  There 
can  be  but  one  rate,  fixed  by  one  authority,  whether  that  author- 
ity be  Arkansas  or  Congress.  Wabash,  St.  Louis  &  Pacific  Rail- 
way Co.  V.  Illinois,  118  U.  S.  557;  Covington  &  Cincinnati  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204;  Hall  v.  De  Cuir,  95  U.  S.  485. 
But  it  would  be  more  logical  to  allow  a  division  according  to  the 
jurisdiction  over  the  track  than  to  declare  that  the  subject  for 
regulation  is  indivisible,  yet  that  the  indivisibility  does  not 
depend  upon  the  commerce  being  under  the  authority  of  Con- 
gress, but  upon  a  fiction  which  attributes  it  wholly  to  Arkansas, 
although  that  fiction  is  quite  beyond  the  power  of  Arkansas  to 
enforce. 

It  is  decided  that  navigation  on  the  high  seas  between  ports  of 
the  same  State  is  subject  to  regulation  by  Congress,  Lord  v. 
Steamship  Co.,  102  U.  S.  541,  and  is  not  subject  to  regulation  by 
the  State,  Pacific  Coast  Steamship  Co.  v.  Railroad  Commissioners, 
9  Sawyer,  253,  and  although  it  is  argued  that  these  decisions  are 
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not  conclusive,  the  reason  given  by  Mr.  Justice  Field  for  his  deci- 
sion in  the  last  cited  case  disposes  equally  of  the  case  at  bar. 
"To  bring  the  transportation  within  the  control  of  the  State,  as 
part  of  its  domestic  commerce,  the  subject  transported  must  be 
within  the  entire  voyage  under  the  exclusive  jurisdiction  of  the 
State."  9  Sawyer,  258.  Decisions  in  point  are  State  v.  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Railway  Co.,  40  Minnesota,  267; 
Sternberger  v.  Cape  Fear  &  Yadkin  Valley  Railroad  Co.,  29  So. 
Car.  510.  See  also  Milk  Producers'  Protective  Association  v. 
Delaware,  Lackawanna  &  Western  Railroad  Co.,  7  Interstate 
Commerce  Rep.  92,  160,  161. 

There  are  some  later  State  decisions  contrary  to  those  last 
cited.  Campbell  v.  Chicago,  Milwaukee  &  St.  Paul  Railway  Co., 
86  Iowa,  587;  Seawell  v.  Kansas  City,  Ft.  Scott  &  Memphis  Rail- 
road Co.,  119  Missouri,  222;  Railroad  Commissioners  v.  Western 
Union  Telegraph  Co.,  113  No.  Car.  213.  But  these  decisions 
were  made  simply  out  of  deference  to  conclusions  drawn  from 
Lehigh  Valley  Railroad  Co.  v.  Pennsylvania,  145  U.  S.  192,  and 
we  are  of  opinion  that  they  carry  their  conclusions  too  far.  That 
was  the  case  of  a  tax  and  was  distinguished  expressly  from  an 
attempt  by  a  State  directly  to  regulate  the  transportation  while 
outside  its  borders.  145  U.  S.  204.  And  although  it  was  in- 
timated that,  for  the  purposes  before  the  court,  to  some  extent 
commerce  by  transportation  might  have  its  character  fixed  by 
the  relation  between  the  two  ends  of  the  transit,  the  intimation 
was  carefully  confined  to  those  purposes.  Moreover,  the  tax 
"was  determined  in  respect  of  receipts  for  the  proportion  of  the 
transportation  within  the  State."  145  U.  S.  201.  Such  a  propor- 
tioned tax  had  been  sustained  in  the  case  of  commerce  admitted 
to  be  interstate.  Maine  v.  Grand  Trunk  Railway  Co.,  142  U.  S. 
217.  Whereas  it  is  decided,  as  we  have  said,  that  when  a  rate  is 
established,  it  must  be  established  as  a  whole. 

We  are  of  opinion  that  the  language  which  we  have  quoted 
from  Mr.  Justice  Field  is  correct,  and  that  the  decree  of  the  Cir- 
cuit Court  should  be  affirmed.  Decree  affirmed.^ 

1  Compare  Ewing  v.  Leavenworth,  226  U.  S.  464  (1913).  — Ed. 
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LOTTERY   CASE. 
Supreme  Court  of  the  United  States.     1903. 

[188  United  States,  321.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

In  the  Circuit  Court  Champion  sued  out  a  writ  of  habeas  corpus, 
complaining  that  he  was  restrained  of  his  liberty  by  Ames,  United 
States  Marshal,  in  violation  of  the  Constitution  and  laws  of  the 
United  States.  Champion  was  in  custody  in  order  to  compel  his 
appearance  before  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  to  answer  an  indictment,  under  the 
act  of  Congress  of  March  2,  1895,  "for  the  suppression  of  lottery 
traffic  through  national  and  interstate  commerce  and  the  postal 
service"  (28  Stat.  963).  The  indictment  charged  conspiracy  to 
cause  a  box  or  package  of  lottery  tickets  —  printed  in  the  United 
States,  but  purporting  to  be  issued  by  the  Pan-American  Lottery 
Company  of  Paraguay,  —  for  the  purpose  of  disposing  of  the 
same,  to  be  carried  from  Dallas,  Texas,  to  Fresno,  California,  by 
the  Wells-Fargo  Express  Company,  a  corporation  engaged  in 
interstate  transportation  for  hire.  The  contention  was  that  the 
act  of  1895  was  void.  The  Circuit  Court  dismissed  the  writ  of 
habeas  corpus. 

W.  D.  Guthrie,  for  appellants;  and  J.  M.  Beck,  Assistant  At- 
torney General,  contra. 

Harlan,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Undoubtedly,  the  carrying  from  one  State  to  another  by  inde- 
pendent carriers  of  things  or  commodities  that  are  ordinary  sub- 
jects of  traffic,  and  which  have  in  themselves  a  recognized  value 
in  money,  constitutes  interstate  commerce.  But  does  not  com- 
merce among  the  several  States  include  something  more?  Does 
not  the  carrying  from  one  State  to  another,  by  independent 
carriers,  of  lottery  tickets  that  entitle  the  holder  to  the  payment 
of  a  certain  amount  of  money  therein  specified  also  constitute 
commerce  among  the  States?  .  .  . 

The  cases  .  .  .  show  that  commerce  among  the  States  em- 
braces navigation,  intercourse,  communication,  traffic,  the  transit 
of  persons,  and  the  transmission  of  messages  by  telegraph.  They 
also  show  that  the  power  to  regulate  commerce  among  the  sev- 

^  The  statement  has  been  shortened.  —  Ed. 
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eral  States  is  vested  in  Congress  as  absolutely  as  it  would  be  in  a 
single  government,  having  in  its  constitution  the  same  restric- 
tions on  the  exercise  of  the  power  as  are  found  in  the  Constitution 
of  the  United  States;  that  such  power  is  plenary,  complete  in  it- 
self, and  may  be  exerted  by  Congress  to  its  utmost  extent,  sub- 
ject only  to  such  limitations  as  the  Constitution  imposes  upon 
the  exercise  of  the  powers  granted  by  it;  and  that  in  determining 
the  character  of  the  regulations  to  be  adopted  Congress  has  a 
large  discretion  which  is  not  to  be  controlled  by  the  courts,  simply 
because,  in  their  opinion,  such  regulations  may  not  be  the  best 
or  most  effective  that  could  be  employed. 

We  come  then  to  inquire  whether  there  is  any  solid  foundation 
upon  which  to  rest  the  contention  that  Congress  may  not  regulate 
the  carrying  of  lottery  tickets  from  one  State  to  another,  at 
least  by  corporations  or  companies  whose  business  it  is,  for  hire, 
to  carry  tangible  property  from  one  State  to  another. 

It  was  said  in  argument  that  lottery  tickets  are  not  of  any  real 
or  substantial  value  in  themselves,  and  therefore  are  not  subjects 
of  commerce.  If  that  were  conceded  to  be  the  only  legal  test  as 
to  what  are  to  be  deemed  subjects  of  the  commerce  that  may  be 
regulated  by  Congress,  we  cannot  accept  as  accurate  the  broad 
statement  that  such  tickets  are  of  no  value.  .  .  .  That  the 
holder  might  not  have  been  able  to  enforce  his  claim  in  the  courts 
of  any  country  making  the  drawing  of  lotteries  illegal,  and  for- 
bidding the  circulation  of  lottery  tickets,  did  not  change  the  fact 
that  the  tickets  issued  by  the  foreign  company  represented  so 
much  money  payable  to  the  person  holding  them  and  who  might 
draw  the  prizes  affixed  to  them.  Even  if  a  holder  did  not  draw  a 
prize,  the  tickets,  before  the  drawing,  had  a  money  value  in  the 
market  among  those  who  chose  to  sell  or  buy  lottery  tickets.  .  .  . 

We  are  of  opinion  that  lottery  tickets  are  subjects  of  traffic 
and  therefore  are  subjects  of  commerce,  and  the  regulation  of 
the  carriage  of  such  tickets  from  State  to  State,  at  least  by  in- 
dependent carriers,  is  a  regulation  of  commerce  among  the  several 
States. 

But  it  is  said  that  the  statute  in  question  does  not  regulate  the 
carrying  of  lottery  tickets  from  State  to  State,  but  by  punishing 
those  who  cause  them  to  be  so  carried  Congress  in  effect  prohibits 
such  carrying;  that  in  respect  of  the  carrying  from  one  State  to 
another  of  articles  or  things  that  are,  in  fact,  or  according  to 
usage  in  business,  the  subjects  of  commerce,  the  authority  given 
Congress  was  not  to  prohibit,  but  only  to  regulate.    This  view  was 


1048     commerce:    decisions  since  close  of  civil  war. 

earnestly  pressed  at  the  bar  by  learned  counsel,  and  must  be 
examined. 

It  is  to  be  remarked  that  the  Constitution  does  not  define 
what  is  to  be  deemed  a  legitimate  regulation  of  interstate  com- 
merce. In  Gibbons  v.  Ogden  it  was  said  that  the  power  to  regu- 
late such  commerce  is  the  power  to  prescribe  the  rule  by  which 
it  is  to  be  governed.  But  this  general  observation  leaves  it  to  be 
determined,  when  the  question  comes  before  the  court,  whether 
Congress  in  prescribing  a  particular  rule  has  exceeded  its  power 
under  the  Constitution.  While  our  government  must  be  ac- 
knowledged by  all  to  be  one  of  enumerated  powers,  McCulloch  v. 
Maryland,  4  Wheat.  316,  405,  407,  the  Constitution  does  not 
attempt  to  set  forth  all  the  means  by  which  such  powers  may  be 
carried  into  execution.  It  leaves  to  Congress  a  large  discretion 
as  to  the  means  that  may  be  employed  in  executing  a  given 
power.  .  .  . 

If  lottery  traffic,  carried  on  through  interstate  commerce,  is  a 
matter  of  which  Congress  may  take  cognizance  and  over  which 
its  power  may  be  exerted,  can  it  be  possible  that  it  must  tolerate 
the  traffic,  and  simply  regulate  the  manner  in  which  it  may  be 
carried  on?  Or  may  not  Congress,  for  the  protection  of  the 
people  of  all  the  States,  and  under  the  power  to  regulate  inter- 
state commerce,  devise  such  means,  within  the  scope  of  the  Con- 
stitution, and  not  prohibited  by  it,  as  will  drive  that  traffic  out  of 
commerce  among  the  States? 

In  determining  whether  regulation  may  not  under  some  cir- 
cumstances properly  take  the  form  or  have  the  effect  of  prohibi- 
tion, the  nature  of  the  interstate  traffic  which  it  was  sought  by 
the  act  of  May  2,  1895,  to  suppress  cannot  be  overlooked.  .  .  . 

If  a  State,  when  considering  legislation  for  the  suppression  of 
lotteries  within  its  own  limits,  may  properly  take  into  view  the 
evils  that  inhere  in  the  raising  of  money,  in  that  mode,  why 
may  not  Congress,  invested  with  the  power  to  regulate  com- 
merce among  the  several  States,  provide  that  such  commerce 
shall  not  be  polluted  by  the  carrying  of  lottery  tickets  from  one 
State  to  another?  In  this  coimection  it  must  not  be  forgotten 
that  the  power  of  Congress  to  regulate  commerce  among  the 
States  is  plenary,  is  complete  in  itself,  and  is  subject  to  no  limi- 
tations except  such  as  may  be  found  in  the  Constitution.  What 
provision  in  that  instrument  can  be  regarded  as  limiting  the  exer- 
cise of  the  power  granted?  What  clause  can  be  cited  which,  in 
any  degree,  countenances  the  suggestion  that  one  may,  of  right. 
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cany  or  cause  to  be  carried  from  one  State  to  another  that  which 
will  harm  the  public  morals?  We  cannot  think  of  any  clause  of 
that  instrument  that  could  possibly  be  invoked  by  those  who 
assert  their  right  to  send  lottery  tickets  from  State  to  State 
except  the  one  providing  that  no  person  shall  be  deprived  of  his 
liberty  without  due  process  of  law.  We  have  said  that  the  liberty 
protected  by  the  Constitution  embraces  the  right  to  be  free  in 
the  enjoyment  of  one's  faculties;  "to  be  free  to  use  them  in  all 
lawful  ways ;  to  live  and  work  where  he  will ;  to  earn  his  livelihood 
by  any  lawful  calling;  to  pursue  any  livelihood  or  avocation,  and 
for  that  purpose  to  enter  into  all  contracts  that  may  be  proper." 
Allgej^er  v.  Louisiana,  165  U.  S.  578,  589.  But  surely  it  will  not 
be  said  to  be  a  part  of  any  one's  liberty,  as  recognized  by  the 
supreme  law  of  the  land,  that  he  shall  be  allowed  to  introduce 
into  commerce  among  the  States  an  element  that  will  be  con- 
fessedly injurious  to  the  public  morals. 

If  it  be  said  that  the  act  of  1895  is  inconsistent  with  the  Tenth 
Amendment,  reserving  to  the  States  respectively  or  to  the  people 
the  powers  not  delegated  to  the  United  States,  the  answer  is  that 
the  power  to  regulate  commerce  among  the  States  has  been  ex- 
pressly delegated  to  Congress. 

Besides,  Congress,  by  that  act,  does  not  assume  to  interfere 
with  traffic  or  commerce  in  lottery  tickets  carried  on  exclusively 
within  the  limits  of  any  State,  but  has  in  view  only  commerce  of 
that  kind  among  the  several  States.  ...  In  legislating  upon  the 
subject  of  the  traflEic  in  lottery  tickets,  as  carried  on  through  in- 
terstate commerce.  Congress  only  supplemented  the  action  of 
those  States  —  perhaps  all  of  them  —  which,  for  the  protection 
of  the  public  morals,  prohibit  the  drawing  of  lotteries,  as  well  as 
the  sale  or  circulation  of  lottery  tickets,  within  their  respective 
limits.  It  said,  in  effect,  that  it  would  not  permit  the  declared 
policy  of  the  States,  which  sought  to  protect  their  people  against 
the  mischiefs  of  the  lottery  business,  to  be  overthrown  or  disre- 
garded by  the  agency  of  interstate  commerce.  We  should  hesi- 
tate long  before  adjudging  that  an  evil  of  such  appalling  character, 
carried  on  through  interstate  commerce,  cannot  be  met  and 
crushed  by  th(!  only  power  competent  to  that  end.  ...  If  the 
carrying  of  lottery  tickets  from  one  State  to  another  be  inter- 
state commerce,  and  if  Congress  is  of  opinion  that  an  effective 
regulati(;n  for  the  suppression  of  lotteries,  carried  on  through 
Buch  commerce;,  is  to  make  it  a  criminal  offence  to  cause  lottery 
tickets  to  be  carried  from  oru;  State  to  another,  we  know  of  no 
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authority  in  the  courts  to  hold  that  the  means  thus  devised  are 
not  appropriate  and  necessary  to  protect  the  country  at  large 
against  a  species  of  interstate  commerce  which,  although  in  gen- 
eral use  and  somewhat  favored  in  both  national  and  State  legis- 
lation in  the  early  history  of  the  country,  has  gro^vn  into  disrepute 
and  has  become  offensive  to  the  entire  people  of  the  Nation.  It 
is  a  kind  of  traffic  which  no  one  can  be  entitled  to  pursue  as  of 
right. 

That  regulation  may  sometimes  appropriately  assume  the 
form  of  prohibition  is  also  illustrated  by  the  case  of  diseased 
cattle,  transported  from  one  State  to  another.  Such  cattle  may 
have,  notwithstanding  their  condition,  a  value  in  money  for 
some  purposes,  and  yet  it  cannot  be  doubted  that  Congress, 
under  its  power  to  regulate  commerce,  may  either  provide  for 
their  being  inspected  before  transportation  begins,  or,  in  its  dis- 
cretion, may  prohibit  their  being  transported  from  one  State  to 
another.  .  .  . 

The  act  of  July  2,  1890,  known  as  the  Sherman  Anti-Trust  Act, 
and  which  is  based  upon  the  power  of  Congress  to  regulate  com- 
merce among  the  States,  is  an  illustration  of  the  proposition  that 
regulation  may  take  the  form  of  prohibition.  .  .  . 

It  is  said,  however,  that  if,  in  order  to  suppress  lotteries  car- 
ried on  through  interstate  commerce,  Congress  may  exclude  lot- 
tery tickets  from  such  commerce,  that  principle  leads  necessarily 
to  the  conclusion  that  Congress  may  arbitrarily  exclude  from 
commerce  among  the  States  any  article,  commodity  or  thing,  of 
whatever  kind  or  nature,  or  however  useful  or  valuable,  which  it 
may  choose,  no  matter  with  what  moti^-e,  to  declare  shall  not  be 
carried  from  one  State  to  another.  It  will  be  time  enough  to 
consider  the  constitutionality  of  such  legislation  when  we  must 
do  so.  The  present  case  does  not  require  the  court  to  declare  the 
full  extent  of  the  power  that  Congress  may  exercise  in  the  regula- 
tion of  commerce  among  the  States.  We  may,  however,  repeat, 
in  this  comiection,  what  the  court  has  heretofore  said,  that  the 
power  of  Congress  to  regulate  commerce  among  the  States,  al- 
though plenary,  cannot  be  deemed  arbitrary,  since  it  is  subject 
to  such  limitations  or  restrictions  as  are  prescribed  by  the  Con- 
stitution. .  .  . 

The  whole  subject  is  too  important,  and  the  questions  sug- 
gested by  its  consideration  are  too  difficult  of  solution,  to  justify 
any  attempt  to  lay  down  a  rule  for  determining  in  advance  the 
validity  of  every  statute  that  may  be  enacted  under  the  com- 
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merce  clause.  We  decide  nothing  more  in  the  present  case  than 
that  lottery  tickets  are  subjects  of  traffic  among  those  who  choose 
to  sell  or  buy  them;  that  the  carriage  of  such  tickets  by  inde- 
pendent carriers  from  one  State  to  another  is  therefore  interstate 
commerce;  that  under  its  power  to  regulate  commerce  among  the 
several  States  Congress  —  subject  to  the  limitations  imposed  by 
the  Constitution  upon  the  exercise  of  the  powers  granted  —  has 
plenary  authority  over  such  commerce,  and  may  prohibit  the 
carriage  of  such  tickets  from  State  to  State;  and  that  legislation 
to  that  end,  and  of  that  character,  is  not  inconsistent  with  any 
limitation  or  restriction  imposed  upon  the  exercise  of  the  powers 
granted  to  Congress. 

The  judgment  is  Affirmed.^ 

Fuller,  C.  J.,  with  whom  concur  Brewer,  Shiras,  and  Peck- 
ham,  JJ.,  dissenting,  .  .  . 


STATE  OF  NEW  YORK  ex  rel.   PENNSYLVANIA 
RAILROAD   CO.   v.   KNIGHT. 

Supreme  Court  of  the  United  States.     1904. 

[192  United  States,  21.] 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  of 
New  York  to  review  a  judgment  of  that  court  affirming  the 
assessment  by  the  Comptroller  of  the  State  of  New  York  of  a  cer- 
tain tax  against  the  relator,  The  Pennsylvania  Railroad  Com- 
pany. The  contention  of  the  plaintiff  in  error  is  that  the  tax, 
which  is  a  franchise  tax  imposed  under  appropriate  statutes  of 
New  York  upon  the  company  for  carrying  on  the  business  of 
running  cabs  and  carriages  for  hire  between  points  entirely  within 
the  State  of  New  York,  is  invalid  under  the  interstate  commerce 
clause  of  the  Constitution  of  the  United  States,  article  I,  section 
8,  subdivision  3. 

The  facts  are  undisputed.  In  1897  the  company  established  a 
cab  stand  on  its  own  premises  at  the  Twenty-third  street  ferry 
in  the  city  of  New  York,  and  has  since  maintained  a  service  of 
cabs  and  coaches  under  special  licenses  from  the  city  of  New 

1  See  Hoke  v.  United  States,  227  IJ.  S.  308  (1913).  —  Ed. 
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York,  whereby  they  can  stand  on  those  premises  only.  The  sole 
business  done  by  those  cabs  and  coaches  is  to  bring  the  com- 
pany's passengers  to  and  from  its  ferry  from  Twenty-third  street 
to  Jersey  City.  The  charges  for  this  service  are  separate  from 
those  of  the  company  for  further  transportation,  and  no  part  of 
its  receipts  from  the  cab  service  is  received  as  compensation  for 
any  service  outside  the  State  of  New  York.  As  a  separate  busi- 
ness, this  cab  service  has  not  been  profitable  to  the  company,  but 
has  been  operated  at  a  loss.  The  validity  of  this  tax  was  sustained 
both  by  the  Supreme  Court  and  the  Court  of  Appeals  of  New 
York.    67  App.  Div.  398;  171  N.  Y.  354. 

H.  G.  Ward  and  another,  for  plaintiff  in  error;  and  John  Cun- 
neen,  Attorney  General  of  New  York,  contra. 

Brewer,  J.,  after  making  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

The  contention  of  the  company  is  that  this  cab  service  is 
merely  an  extension  and  therefore  a  part  of  its  interstate  trans- 
portation; that  it  is  not  carrying  on  a  cab  business  generally  in 
the  city  of  New  York,  but  is  merely  furnishing  the  service  to 
those  who  seek  to  take  over  its  hnes  some  interstate  transporta- 
tion, thus  commencing  the  transportation  from  their  houses 
instead  of  from  the  ferry  landing,  or  like  service  to  those  who 
have  already  received  such  interstate  transportation,  thus  com- 
pleting the  transportation  to  their  places  of  destination;  that  the 
character  of  the  business  remains  unchanged,  although  individ- 
uals may  avail  themselves  of  this  service  who  do  not  intend  or 
have  not  received  any  interstate  transportation,  for  they  who 
thus  use  the  service  do  so  wrongfully  and  against  the  wish  of  the 
company.  In  other  words,  the  company,  to  promote  its  general 
business,  seeks  only  to  complete  the  continuous  transportation 
of  interstate  passengers  to  or  from  their  residences  or  hotels  in 
New  York  city  instead  of  commencing  and  ending  such  trans- 
portation at  the  ferry  landing  at  Twenty-third  street;  the  char- 
acter of  the  service  depends  not  on  the  action  of  the  passenger, 
but  on  the  purpose  of  the  company  in  providing  it,  and  the 
omission  to  include  the  charge  for  the  cab  service  in  the  charges 
for  other  transportation  arises  from  the  practical  difficulty  of 
making  such  inclusion,  and  does  not  alter  the  fact  that  such  cab 
service  is  a  part  of  the  interstate  transportation. 

To  hold  the  even  balance  betwen  the  Nation  and  the  States  in 
the  exercise  of  their  respective  powers  and  rights,  always  difficult, 
is  becoming  more  so  through  the  growing  complexity  of  social 


PENNSYLVANIA   RAILROAD   CO.   V.   KNIGHT.  1053 

life,  and  business  conditions.  Into  many  relations  and  trans- 
actions there  enter  elements  of  a  national  as  well  as  those  of  a 
State  character,  and  to  determine  in  a  given  case  which  elements 
dominate  and  assign  the  relation  or  transaction  to  the  control  of 
the  Nation  or  of  the  State,  is  often  most  perplexing.  And  this 
case  fully  illustrates  the  perplexities. 

It  is  true  that  a  passenger  over  the  Pennsylvania  Railroad  to 
the  city  of  New  York  does  not  in  one  sense  fully  complete  his 
journey  when  he  reaches  the  ferry  landing  on  the  New  York  side, 
but  only  when  he  is  delivered  at  his  temporary  or  permanent 
stopping  place  in  the  city.  Looking  at  it  from  this  standpoint 
the  company's  cab  service  is  simply  one  element  in  a  continuous 
interstate  transportation,  and  as  such  would  be  excluded  from 
State  and  be  subject  to  national  control.  The  State  may  not 
tax  for  the  privilege  of  doing  an  interstate  commerce  business. 
Atlantic  &  Pacific  Telegraph  Company  v.  Philadelphia,  190  U.  S. 
160.  On  the  other  hand,  the  cab  service  is  exclusively  rendered 
wnthin  the  limits  of  the  city.  It  is  contracted  and  paid  for  inde- 
pendently of  any  contract  or  payment  for  strictly  interstate 
transportation.  The  party  receiving  it  owes  no  legal  duty  of 
crossing  the  State  Une. 

Undoubtedly,  a  single  act  of  carriage  or  transportation  wholly 
within  a  State  may  be  part  of  a  continuous  interstate  carriage 
or  transportation.  Goods  shipped  from  Albany  to  Philadelphia 
may  be  carried  by  the  New  York  Central  Railroad  only  within 
the  limits  of  New  York,  and  yet  that  service  is  an  interstate 
carriage.  By  reason  thereof  the  Nation  regulates  that  carriage, 
including  the  part  performed  by  the  New  York  company.  But 
it  does  not  follow  therefrom  that  the  New  York  company  is 
wholly  relieved  from  State  regulation  and  State  taxation,  for  a 
part  of  its  work  is  carriage  and  transportation  begun  and  ended 
within  the  State.  So  the  Pennsylvania  company,  which  is  en- 
gaged largely  in  interstate  transportation,  is  amenable  to  State 
regulation  and  State  taxation  as  to  any  of  its  service,  which  is 
wholly  performed  within  the  State  and  not  as  a  part  of  interstate 
transportation.  Wherever  a  separation  in  fact  exists  between 
transportation  service  wholly  within  the  State  and  that  between 
the  States  a  like  separation  may  be  recognized  between  the  con- 
trol of  the  State  and  that  of  the  Nation.  (),sl)orne  v.  Florida,  164 
U.  S.  650;  Pullman  Co.  v.  Adams,  189  U.  S.  420. 

As  we  have  seen,  the  cab  service  is  rendered  wholly  within  the 
State  and  has  no  contractual  or  necessary  relation  to  interstate 
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transportation.  It  is  either  preliminary  or  subsequent  thereto. 
It  is  independently  contracted  for,  and  not  necessarily  connected 
therewith.  But  when  service  is  wholly  within  a  State,  it  is  pre- 
sumably subject  to  State  control.  The  burden  is  on  him  who 
asserts  that,  though  actually  within,  it  is  legally  outside  the 
State;  and  unless  the  interstate  character  is  established,  locality 
determines  the  question  of  jurisdiction.  Coe  v.  Errol,  116  U.  S. 
517,  though  not  in  all  respects  similar,  is  very  closely  in  point.  .  .  . 

As  shown  in  the  opinion  from  which  we  have  just  quoted, 
many  things  have  more  or  less  close  relation  to  interstate  com- 
merce, which  are  not  properly  to  be  regarded  as  a  part  of  it.  If 
the  cab  which  carries  the  passengers  from  the  hotel  to  the  ferry 
landing  is  engaged  in  interstate  transportation,  why  is  not  the 
porter  who  carries  the  traveller's  trunk  from  his  room  to  the 
carriage  also  so  engaged?  If  the  cab  service  is  interstate  trans- 
portation, are  the  drivers  of  the  cabs  and  the  dealers  who  supply 
hay  and  grain  for  the  horses  also  engaged  in  interstate  commerce? 
And  where  will  the  limit  be  placed? 

We  are  of  opinion  that  the  cab  service  is  an  independent  local 
service,  preliminary  or  subsequent  to  any  interstate  transporta- 
tion, and  therefore  the  judgment  of  the  Supreme  Court  of  the 
State  of  New  York  was  correct,  and  it  is 

Affirmed. 


THE   EMPLOYERS'   LIABILITY  CASES. 

Supreme  Court  of  the  United  States.     1908. 

[207  United  States,  463.]  i 

Error  to  the  Circuit  Courts  of  the  United  States  for  the 
Western  District  of  Tennessee  and  the  Western  District  of 
Kentucky. 

Each  of  the  actions  was  based  upon  the  death  of  a  locomotive 
fireman  solely  through  the  fault  of  fellow  servants.  Each  man 
was  injured  while  moving  an  interstate  commerce  train.  The 
plaintiffs  reUed  upon  the  act  of  Congress  of  July  11,  1906,  "relat- 
ing to  liability  of  common  carriers  in  the  District  of  Columbia 

^  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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and  Territories  and  common  carriers  engaged  in  commerce  be- 
tween the  States  and  between  the  States  and  foreign  nations  to 
their  employes"  (32  Stat.  232).  The  act  in  question  abolished 
for  such  carriers  the  defences  of  the  fellow-servant  rule,  assump- 
tion of  risk,  and,  with  Hmits,  contributory  negligence.  In  each 
case  the  constitutionality  of  the  act  was  assailed  by  demurrer, 
and  the  act  was  held  unconstitutional. 

W.  R.  Harr  and  others,  for  plaintiffs  in  error;  C.  J.  Bonaparte, 
Attorney  General  of  the  United  States,  as  amicus  curiae;  and 
J.  M.  Dickinson  and  others,  for  defendants  in  error. 

White,  J.,  delivered  the  opinion  of  the  court.  .  .  , 

We  think  the  orderly  discussion  of  the  question  may  best  be 
met  by  disposing  of  the  affirmative  propositions  rehed  on  to  estab- 
lish that  the  statute  conflicts  with  the  Constitution. 

In  the  first  place,  it  is  asserted  that  there  is  a  total  want  of 
power  in  Congress  in  any  conceivable  aspect  to  regulate  the  sub- 
ject with  which  the  act  deals.  In  the  second  place,  it  is  insisted 
the  act  is  void,  even  although  it  be  conceded,  for  the  sake  of 
argument,  that  some  phases  of  the  subject  with  which  it  is  con- 
cerned may  be  within  the  power  of  Congress,  because  the  act  is 
confined  not  to  such  phases,  but  asserts  control  over  many  things 
not  in  any  event  within  the  power  to  regulate  commerce.  .  .  . 

1.  The  proposition  that  there  is  an  absolute  want  of  power  in 
Congress  to  enact  the  statute  is  based  on  the  assumption  that  as 
the  statute  is  solely  addressed  to  the  regulation  of  the  relations 
of  the  employer  to  those  whom  he  employs  and  the  relation  of 
those  employed  by  him  among  themselves,  it  deals  with  subjects 
which  cannot  under  any  circumstances  come  within  the  power 
conferred  upon  Congress  to  regulate  commerce.  .  .  . 

The  test  of  power  is  not  merely  the  matter  regulated,  but 
whether  the  regulation  is  directly  one  of  interstate  commerce,  or 
is  embraced  within  the  grant  conferred  on  Congress  to  use  all 
lawful  means  necessary  and  appropriate  to  the  execution  of  the 
power  to  regulate  commerce.  .  .  .  We  fail  to  perceive  any  just 
reason  for  holding  that  Congress  is  without  power  to  regulate  the 
relation  of  master  and  servant,  to  the  extent  that  regulations 
adopted  by  Congress  on  that  subject  are  solely  confined  to  inter- 
state commerce,  and  therefore  are  within  the  grant  to  regulate 
that  commerce  or  within  the  authority  given  to  use  all  means 
appropriate  to  the  exercise  of  the  powers  conferred.  To  illustrate: 
Take  the  case  of  an  interstate  railway  train,  that  is,  a  train  mov- 
ing in  interstate  commerce,  and  the  regulation  of  which  therefore 
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is,  in  the  nature  of  things,  a  regulation  of  such  commerce.  It  can- 
not be  said  that  because  a  regulation  adopted  by  Congress  as  to 
such  train  when  so  engaged  in  interstate  commerce  deals  with 
the  relation  of  the  master  to  the  servants  operating  such  train  or 
the  relations  of  the  servants  engaged  in  such  operation  between 
themselves,  that  it  is  not  a  regulation  of  interstate  commerce. 
This  must  be,  since  to  admit  the  authority  to  regulate  such  train, 
and  yet  to  say  that  all  regulations  which  deal  with  the  relation 
of  master  and  servants  engaged  in  its  operation  are  invalid  for 
want  of  power  would  be  but  to  concede  the  power  and  then  to 
deny  it,  or  at  all  events  to  recognize  the  power  and  yet  to  render 
it  incomplete. 

Because  of  the  reasons  just  stated  we  might  well  pass  from  the 
consideration  of  the  subject.  We  add,  however,  that  we  think 
the  error  of  the  proposition  is  shown  by  previous  decisions  of  this 
court.  Thus  the  want  of  power  in  a  State  to  interfere  with  an 
interstate  commerce  train,  if  thereby  a  direct  burden  is  imposed 
upon  interstate  commerce,  is  settled  beyond  question.  Missis- 
sippi R.  R.  Co.  V.  Ilhnois  Cent.  R.  R.,  203  U.  S.  335,  343,  and 
cases  cited;  Atlantic  Coast  Line  R.  R.  v.  Wharton  et  al.,  Railroad 
Commissioners,  207  U.  S.  328.  .  .  .  And  a  like  conclusion  also 
persuasively  results  from  previous  rulings  of  this  court  concern- 
ing the  act  of  Congress,  known  as  the  Safety  Appliance  Act. 
Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1;  Schlemmer  v.  Buffalo, 
Rochester,  etc.  Ry.,  205  U.  S.  1.       . 

2.  But  it  is  argued,  even  though  it  be  conceded  that  the  power 
of  Congress  may  be  exercised  as  to  the  relation  of  master  and 
servant  in  matters  of  interstate  commerce,  that  power  cannot  be 
lawfully  extended  so  as  to  include  the  regulation  of  the  relation 
of  master  and  servant,  or  of  servants  among  themselves,  as  to 
things  which  are  not  interstate  commerce.  From  this  it  is  in- 
sisted the  repugnancy  of  the  act  to  the  Constitution  is  clearly 
shown,  as  the  face  of  the  act  makes  it  certain  that  the  power 
which  it  asserts  extends  not  only  to  the  relation  of  master  and 
servant  and  servants  among  themselves  as  to  things  which  are 
wholly  interstate  commerce,  but  embraces  those  relations  as  to 
matters  and  things  domestic  in  their  character  and  which  do  not 
come  within  the  authority  of  Congress.  To  test  this  proposition 
requires  us  to  consider  the  text  of  the  act. 

From  the  first  section  it  is  certain  that  the  act  extends  to  every 
individual  or  corporation  who  may  engage  in  interstate  commerce 
as  a  common  carrier.  .  .  .  Stated  in  another  form,  the  statute  is 
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addressed  to  the  individuals  or  corporations  who  are  engaged  in 
interstate  commerce  and  is  not  confined  solely  to  regulating  the 
interstate  commerce  business  which  such  persons  may  do  —  that 
is,  it  regulates  the  persons  because  they  engage  in  interstate 
commerce  and  does  not  alone  regulate  the  business  of  interstate 
commerce. 

And  the  conclusion  thus  stated,  which  flows  from  the  text  of 
the  act  concerning  the  individuals  or  corporations  to  which  it  is 
made  to  apply,  is  further  demonstrated  by  a  consideration  of  the 
text  of  the  statute  defining  the  servants  to  whom  it  relates. 

Thus  the  liability  of  a  common  carrier  is  declared  to  be  in 
favor  of  "any  of  its  employes."  As  the  word  "any"  is  unquali- 
fied, it  follows  that  liability  to  the  servant  is  co-extensive  with 
the  business  done  by  the  employers  whom  the  statute  embraces; 
that  is,  it  is  in  favor  of  any  of  the  employes  of  all  carriers  who 
engage  in  interstate  commerce.  This  also  is  the  rule  as  to  the 
one  who  otherwise  would  be  a  fellow  servant,  by  whose  negligence 
the  injury  or  death  may  have  been  occasioned,  since  it  is  pro- 
vided that  the  right  to  recover  on  the  part  of  any  servant  will 
exist,  although  the  injury  for  which  the  carrier  is  to  be  held 
resulted  from  "the  negligence  of  any  of  its  officers,  agents  or 
employes." 

The  act  then  being  addressed  to  all  common  carriers  engaged 
in  interstate  commerce,  and  imposing  a  liability  upon  them  in 
favor  of  any  of  their  employes,  without  qualification  or  restric- 
tion as  to  the  business  in  which  the  carriers  or  their  employes 
may  be  engaged  at  the  time  of  the  injury,  of  necessity  includes 
subjects  wholly  outside  of  the  power  of  Congress  to  regulate 
commerce.  Without  stopping  to  consider  the  numerous  instances 
where  although  a  common  carrier  is  engaged  in  interstate  com- 
merce such  carrier  may  in  the  nature  of  things  also  transact 
business  not  interstate  commerce,  although  such  local  business 
may  indirectly  be  related  to  interstate  commerce,  a  few  illustra- 
tions showing  the  operation  of  the  statute  as  to  matters  wholly 
independent  of  interstate  commerce  will  serve  to  make  clear  the 
extent  of  the  power  which  is  exerted  by  the  statute.  Take  a  rail- 
road engaged  in  interstate  commerce,  having  a  purely  local 
branch  operated  wholly  within  a  State.  Take  again  the  same 
road  having  shops  for  repairs,  and  it  may  be  for  construction 
work,  as  well  as  a  large  accounting  and  clerical  force,  and  having, 
it  may  be,  storage  elevators  and  wan^houses,  not  to  suggest  be- 
sides the  possibility  (^f  its  being  engaged  in  other  independent 
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enterprises.  Take  a  telegraph  company  engaged  in  the  trans- 
mission of  interstate  and  local  messages.  Take  an  express  com- 
pany engaged  in  local  as  well  as  in  interstate  business.  Take  a 
trolley  line  moving  wholly  within  a  State  as  to  a  large  part  of  its 
business  and  yet  as  to  the  remainder  crossing  the  State  line. 

As  the  act  thus  includes  many  subjects  wholly  beyond  the 
power  to  regulate  commerce  and  depends  for  its  sanction  upon 
that  authority,  it  results  that  the  act  is  repugnant  to  the  Con- 
stitution, and  cannot  be  enforced  unless  there  be  merit  in  the 
propositions  advanced  to  show  that  the  statute  may  be  saved.  .  .  . 

We  .  .  .  pass  for  a  moment  the  consideration  of  the  proposi- 
tion that  the  statute  is  constitutional,  though  it  includes  all  the 
subjects  which  we  have  found  it  to  embrace,  in  order  to  weigh 
the  contention  that  it  is  susceptible  on  its  face  of  a  different 
meaning  from  that  which  we  have  given  it,  or  that  such  result 
can  be  accomplished  by  the  application  of  the  rules  of  interpre- 
tation which  are  relied  upon. 

So  far  as  the  face  of  the  statute  is  concerned,  the  argument  is 
this,  that  because  the  statute  says  carriers  engaged  in  commerce 
between  the  States,  etc.,  therefore  the  act  should  be  interpreted 
as  being  exclusively  applicable  to  the  interstate  commerce  busi- 
ness and  none  other  of  such  carriers,  and  that  the  words  "any 
employe"  as  found  in  the  statute  should  be  held  to  mean  any 
employe  when  such  employe  is  engaged  only  in  interstate  com- 
merce. But  this  would  require  us  to  write  into  the  statute  words 
of  limitation  and  restriction  not  found  in  it.  But  if  we  could 
bring  ourselves  to  modify  the  statute  by  writing  in  the  words 
suggested  the  result  would  be  to  restrict  the  operation  of  the  act 
as  to  the  District  of  Columbia  and  the  Territories.  .  .  .  The 
legislative  power  of  Congress  over  the  District  of  Columbia  and 
the  Territories  being  plenary  and  not  depending  upon  the  inter- 
state commerce  clause,  it  results  that  the  provision  as  to  the 
District  of  Columbia  and  the  Territories,  if  standing  alone,  could 
not  be  questioned.  Thus  it  would  come  to  pass,  if  we  could  bring 
ourselves  to  modify  the  statute  by  writing  in  the  words  suggested; 
that  is,  by  causing  the  act  to  read  "any  employe  when  engaged 
in  interstate  commerce,"  we  would  restrict  the  act  as  to  the 
District  of  Columbia  and  the  Territories,  and  thus  destroy  it  in 
an  important  particular.  To  write  into  the  act  the  qualifying 
words,  therefore,  would  be  but  adding  to  its  provisions  in  order 
to  save  it  in  one  aspect,  and  thereby  to  destroy  it  in  another; 
that  is,  to  destroy  in  order  to  save  and  to  save  in  order  to  destroy. 
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The  principles  of  construction  invoked  are  undoubted,  but  are 
inapplicable.  Of  course,  if  it  can  be  lawfully  done,  our  duty  is 
to  construe  the  statute  so  as  to  render  it  constitutional.  But 
this  does  not  imply,  if  the  text  of  an  act  is  unambiguous,  that  it 
may  be  rewritten  to  accomplish  that  purpose.  Equally  clear  is 
it,  generally  speaking,  that  where  a  statute  contains  provisions 
which  are  constitutional  and  others  which  are  not,  effect  may 
be  given  to  the  legal  provisions  by  separating  them  from  the  il- 
legal. But  this  appKes  only  to  a  case  where  the  provisions  are 
separable  and  not  dependent  one  upon  the  other,  and  does  not 
support  the  contention  that  that  which  is  indivisible  may  be 
divided.  Moreover,  even  in  a  case  where  legal  provisions  may  be 
severed  from  those  which  are  illegal,  in  order  to  save  the  rule 
appUes  only  where  it  is  plain  that  Congress  would  have  enacted 
the  legislation  with  the  unconstitutional  provisions  eUminated. 
All  these  principles  are  so  clearly  settled  as  not  to  be  open  to 
controversy.  They  were  all,  after  a  full  review  of  the  authorities, 
restated  and  reapplied  in  a  recent  case.  Illinois  Central  Railroad 
V.  McKendree,  203  U.  S.  514,  and  authorities  there  cited.  .  .  . 

We  are  unable  to  say  that  the  statute  would  have  been  enacted 
had  its  provisions  been  restricted  to  the  Umited  relations  of 
that  character  which  it  was  within  the  power  of  Congress  to 
regulate.  .  .  . 

3.  It  remains  only  to  consider  the  contention  .  .  .  that  the 
act  is  constitutional,  although  it  embraces  subjects  not  within 
the  power  of  Congress  to  regulate  commerce,  because  one  who 
engages  in  interstate  commerce  thereby  submits  all  his  business 
concerns  to  the  regulating  power  of  Congress.  To  state  the 
proposition  is  to  refute  it.  It  assumes  that  because  one  engages 
in  interstate  commerce  he  thereby  endows  Congress  with  power 
not  delegated  to  it  by  the  Constitution,  in  other  words,  with  the 
right  to  legislate  concerning  matters  of  purely  State  concern. 
It  rests  upon  the  conception  that  the  Constitution  destroyed 
that  freedom  of  commerce  which  it  was  its  purpose  to  preserve, 
since  it  treats  the  right  to  engage  in  interstate  commerce  as  a 
privilege  which  cannot  be  availed  of  except  upon  such  conditions 
as  Congress  may  prescribe,  even  although  the  conditions  would 
be  otherwise  beyond  the  power  of  Congress.  It  is  apparent  that 
if  the  contention  were  well  founded  it  would  extend  the  power  of 
Congress  to  every  conceivable  subject,  however  inherently  local, 
would  obliterate  all  the  limitations  of  power  imposed  by  the 
Constitution,  and  would  destroy  the  authority  of  the  States  as 
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to  all  conceivable  matters  which  from  the  beginning  have  been, 
and  must  continue  to  be,  under  their  control  so  long  as  the 
Constitution  endures.  .  .  . 

We  deem  it  unnecessary  to  pass  upon  the  merits  of  the  conten- 
tions concerning  the  alleged  repugnancy  of  the  statute,  if  regarded 
as  otherwise  valid,  to  the  due  process  clause  of  the  Fifth  Amend- 
ment to  the  Constitution,  because  the  act  classifies  together  all 
common  carriers.  .  .  .  Affirmed.^ 

Day,  J.,  concurs  in  the  opinion. 

Peckham,  J.,  concurring. 

I  concur  in  the  result  .  .  .  but  I  am  not  prepared  to  agree 
with  all  that  is  stated  as  to  the  power  of  Congress  to  legislate 
upon  the  subject  of  the  relations  between  master  and  servant.  .  .  . 

I  am  authorized  to  state  that  the  Chief  Justice  and  Mr. 
Justice  Brewer  agree  in  this  view. 

Moody,  J.,  dissenting.  .  .  . 

Harlan,  J.  (with  whom  concurred  McKenna,  J.),  dissent- 
ing. ... 

Holmes,  J.,  dissenting.  .  .  . 


HOUSTON,   EAST  AND  WEST  TEXAS  RY.   CO. 
y.   UNITED   STATES. 

Supreme  Court  of  the  United  States.     1914. 
[234  United  States,  342.]  ^ 

Appeals  from  the  Commerce  Court. 

Suits  were  brought  in  the  Commerce  Court  to  set  aside  an 
order  of  the  Interstate  Commerce  Commission  to  the  effect  that 
the  railways  in  interest  should  desist  from  charging  higher  rates 
from  Shreveport,  Louisiana,  to  Dallas  or  Houston,  Texas,  and 
intermediate  points,  than  for  transporting  the  same  commodity 
from  Dallas  or  Houston  toward  Shreveport  for  equal  distances  (23 

1  See  Adair  v.  United  States,  208  U.  S.  161  (1908);  and  Second  Em- 
ployers' Liability  Cases,  223  U.  S.  1  (1912).  —  Ed. 

2  With  this  case  was  heard  Texas  &  Pacific  Ry.  Co.  v.  United  States. 
The  two  cases  are  often  called  collectively  the  Shreveport  case. 

A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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I.  C.  C.  31,  46-48).  Shreveport  is  about  40  miles  from  the  Texas 
line,  and  is  231  miles  from  Houston  and  189  miles  from  Dallas. 
Shreveport  competes  wdth  both  cities  for  the  trade  of  the  inter- 
vening territory.  The  rates  charged  from  Dallas  and  Houston, 
respectively,  eastward  to  intermediate  points  in  Texas  were 
much  less,  according  to  distance,  than  from  Shreveport  west- 
ward to  the  same  points.  The  Commerce  Court  dismissed  the 
petitions  (205  Fed.  380). 

H.  M.  Garwood  and  others,  for  appellants;  and  Denison,  Assist- 
ant Attorney  General,  and  others,  contra. 

Hughes,  J.,  delivered  the  opinion  of  the  court.  ,  .  . 

There  are,  it  appears,  commodity  rates  fixed  by  the  Railroad 
Commission  of  Texas  for  intrastate  hauls,  which  are  substantially 
less  than  the  class,  or  standard,  rates  prescribed  by  that  Com- 
mission; and  thus  the  commodity  rates  charged  by  the  carriers 
from  Dallas  and  Houston  eastward  to  Texas  points  are  less 
than  the  rates  which  they  demand  for  the  transportation  of  the 
same  articles  for  like  distances  from  Shreveport  into  Texas.  The 
present  controversy  relates  to  these  commodity  rates. 

The  point  of  the  objection  to  the  order  is  that,  as  the  discrimi- 
nation found  by  the  Commission  to  be  unjust  arises  out  of  the 
relation  of  intrastate  rates,  maintained  under  State  authority,  to 
interstate  rates  that  have  been  upheld  as  reasonable,  its  correc- 
tion was  beyond  the  Commission's  power.  Manifestly  the  order 
might  be  complied  with,  and  the  discrimination  avoided,  either 
by  reducing  the  interstate  rates  from  Shreveport  to  the  level  of 
the  competing  intrastate  rates,  or  by  raising  these  intrastate 
rates  to  the  level  of  the  interstate  rates,  or  by  such  reduction  in 
the  one  case  and  increase  in  the  other  as  would  result  in  equality. 
But  it  is  urged  that,  so  far  as  the  interstate  rates  were  sustained 
by  the  Commission  as  reasonable,  the  Commission  was  without 
authority  to  compel  their  reduction  in  order  to  equalize  them  with 
the  lower  intrastate  rates.  The  holding  of  the  Commerce  Court 
was  that  the  order  relieved  the  appellants  from  further  obliga- 
tion to  observe  the  intrastate  rates  and  that  they  were  at  liberty 
to  comply  with  the  Commission's  requirements  by  increasing 
these  rates  sufficiently  to  remove  the  forbidden  discrimination. 
The  invalidity  of  the  order  in  this  aspect  is  challenged  upon  two 
grounds: 

(1)  That  Congress  is  impotent  to  control  the  intrastate  charges 
of  an  interstate  carrier  even  to  the  extent  necessary  to  prevent 
injurious  discrimination  against  interstate  traffic;  and 
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(2)  That,  if  it  be  assumed  that  Congress  has  this  power,  still 
it  has  not  been  exercised,  and  hence  the  action  of  the  Commis- 
sion exceeded  the  hmits  of  the  authority  which  has  been  con- 
ferred upon  it. 

First.  It  is  unnecessary  to  repeat  what  has  frequently  been 
said  by  this  court  with  respect  to  the  complete  and  paramount 
character  of  the  power  confided  to  Congress  to  regulate  com- 
merce among  the  several  States.  It  is  of  the  essence  of  this 
power  that,  where  it  exists,  it  dominates.  Interstate  trade  was 
not  left  to  be  destroyed  or  impeded  by  the  rivalries  of  local  gov- 
ernments. The  purpose  was  to  make  impossible  the  recurrence 
of  the  evils  which  had  overwhelmed  the  Confederation  and  to 
provide  the  necessary  basis  of  national  unity  by  insuring  "  uni- 
formity of  regulation  against  conflicting  and  discriminating  State 
legislation."  By  virtue  of  the  comprehensive  terms  of  the  grant, 
the  authority  of  Congress  is  at  all  times  adequate  to  meet  the 
varying  exigencies  that  arise  and  to  protect  the  national  interest 
by  securing  the  freedom  of  interstate  commercial  intercourse 
from  local  control.  Gibbons  v.  Ogden,  9  Wheat.  1,  196,  224; 
Brown  v.  Maryland,  12  Wheat.  419,  446;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  696,  697;  Smith  v.  Alabama,  124  U.  S. 
45,  473;  Second  Employers'  LiabiHty  Cases,  223  U.  S.  1,  47,  53, 
54;  Minnesota  Rate  Cases,  230  U.  S.  352,  398,  399. 

Congress  is  empowered  to  regulate,  —  that  is,  to  provide  the 
law  for  the  government  of  interstate  commerce;  to  enact  "all 
appropriate  legislation  "  for  its  "  protection  and  advancement " 
(The  Daniel  Ball,  10  Wall.  557,  564);  to  adopt  measures  "  to  pro- 
mote its  growth  and  insure  its  safety"  (County  of  Mobile  v. 
Kimball,  supra);  "  to  foster,  protect,  control  and  restrain  "  (Sec- 
ond Employers'  Liability  Cases,  supra).  Its  authority,  extend- 
ing to  these  interstate  carriers  as  instruments  of  interstate 
commerce,  necessarily  embraces  the  right  to  control  their  opera- 
tions in  all  matters  having  such  a  close  and  substantial  relation 
to  interstate  traffic  that  the  control  is  essential  or  appropriate  to 
the  security  of  that  traffic,  to  the  efficiency  of  the  interstate  serv- 
ice, and  to  the  maintenance  of  conditions  under  which  interstate 
commerce  may  be  conducted  upon  fair  terms  and  without  moles- 
tation or  hindrance.  As  it  is  competent  for  Congress  to  legislate 
to  these  ends,  unquestionably  it  may  seek  their  attainment  by 
requiring  that  the  agencies  of  interstate  commerce  shall  not  be 
used  in  such  manner  as  to  cripple,  retard  or  destroy  it.  The  fact 
that  carriers  are  instruments  of  intrastate  commerce,  as  well  as 
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of  mterstate  commerce,  does  not  derogate  from  the  complete  and 
paramount  authority  of  Congress  over  the  latter  or  preclude  the 
Federal  power  from  being  exerted  to  prevent  the  intrastate  opera- 
tions of  such  carriers  from  being  made  a  means  of  injury  to  that 
which  has  been  confided  to  Federal  care.  Wherever  the  inter- 
state and  intrastate  transactions  of  carriers  are  so  related  that 
the  government  of  the  one  involves  the  control  of  the  other,  it  is 
Congress,  and  not  the  State,  that  is  entitled  to  prescribe  the  final 
and  dominant  rule,  for  otherwise  Congress  would  be  denied  the 
exercise  of  its  constitutional  authority  and  the  State,  and  not  the 
Nation,  would  be  supreme  within  the  national  field.  Baltimore 
&  Ohio  Railroad  Co.  v.  Interstate  Commerce  Commission,  221 
U.  S.  612,  618;  Southern  Railway  Co.  v.  United  States,  222  U.  S. 
20,  26,  27;  Second  Emploj^ers'  LiabiHty  Cases,  supra,  pp.  48,  51; 
Interstate  Commerce  Commission  v.  Goodrich  Transit  Co.,  224 
U.  S.  194,  205,  213;  Minnesota  Rate  Cases,  supra,  p.  431;  Ilhnois 
Central  Railroad  Co.  v.  Behrens,  233  U.  S.  473. 

In  Baltimore  &  Ohio  Railroad  Co.  v.  Interstate  Commerce 
Commission,  supra,  the  argument  against  the  vahdity  of  the 
Hours  of  Service  Act  (March  4,  1907,  c.  2939,  34  Stat.  1415) 
involved  the  consideration  that  the  interstate  and  intrastate  trans- 
actions of  the  carriers  were  so  interwoven  that  it  was  utterly  im- 
practicable for  them  to  divide  their  employes  so  that  those  who 
were  engaged  in  interstate  commerce  should  be  confined  to  that 
conmierce  exclusively.  Employes  deaUng  with  the  movement  of 
trains  were  employed  in  both  sorts  of  commerce;  but  the  court 
held  that  this  fact  did  not  preclude  the  exercise  of  Federal  power. 
As  Congress  could  limit  the  hours  of  labor  of  those  engaged  in 
interstate  transportation,  it  necessarily  followed  that  its  will 
could  not  be  frustrated  by  prolonging  the  period  of  service 
through  other  requirements  of  the  carriers  or  by  the  commingling 
of  duties  relating  to  interstate  and  intrastate  operations.  Again, 
in  Southern  Railway  Co.  v.  United  States,  supra,  the  question 
was  presented  whether  the  amendment  to  the  Safety  Appliance 
Act  (March  2,  1903,  c.  976,  32  Stat.  943)  was  within  the  power 
of  Congress  in  view  of  the  fact  that  the  statute  was  not  confined 
to  vehicles  that  were  used  in  interstate  traffic  but  also  embraced 
those  used  in  intrastate  traffic.  The  court  answered  affirmatively, 
because  there  was  such  a  close  relation  between  the  two  classes 
of  traffic  moving  over  the  same  railroad  as  to  make  it  certain 
that  the  safety  of  the  interstate  traffic,  and  of  those  employed  in 
its  movement,  would  be  promoted  in  a  real  and  substantial  sense 
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by  applying  the  requirements  of  the  act  to  both  classes  of  vehicles. 
So,  in  the  Second  Employers'  Liability  Cases,  supra,  it  was  in- 
sisted that  while  Congress  had  the  authority  to  regulate  the  lia- 
bility of  a  carrier  for  injuries  sustained  by  one  employe  through 
the  negligence  of  another,  where  all  were  engaged  in  interstate 
commerce,  that  power  did  not  embrace  instances  where  the  neg- 
ligent employe  was  engaged  in  intrastate  commerce.  The  court 
said  that  this  was  a  mistaken  theory,  as  the  causal  negligence 
when  operating  injuriously  upon  an  employe  engaged  in  inter- 
state commerce  had  the  same  effect  with  respect  to  that  com- 
merce as  if  the  negligent  employe  were  also  engaged  therein. 
The  decision  in  Employers'  Liability  Cases,  207  U.  S.  463,  is  not 
opposed,  for  the  statute  there  in  question  (June  11,  1906,  c.  3073, 
34  Stat.  232)  sought  to  regulate  the  liability  of  interstate  carriers 
for  injuries  to  any  employe  even  though  his  employment  had  no 
connection  whatever  with  interstate  commerce.  (See  Illinois 
Central  R.  R.  Co.  v.  Behrens,  supra.) 

While  these  decisions  sustaining  the  Federal  power  relate  to 
measures  adopted  in  the  interest  of  the  safety  of  persons  and 
property,  they  illustrate  the  principle  that  Congress  in  the  exer- 
cise of  its  paramount  power  may  prevent  the  common  instrumen- 
talities of  interstate  and  intrastate  commercial  intercourse  from, 
being  used  in  their  intrastate  operations  to  the  injury  of  interstate 
commerce.  This  is  not  to  say  that  Congress  possesses  the  author- 
ity to  regulate  the  internal  commerce  of  a  State,  as  such,  but 
that  it  does  possess  the  power  to  foster  and  protect  interstate 
commerce,  and  to  take  all  measures  necessary  or  appropriate  to 
that  end,  although  intrastate  transactions  of  interstate  carriers 
may  thereby  be  controlled. 

This  principle  is  applicable  here.  We  find  no  reason  to  doubt 
that  Congress  is  entitled  to  keep  the  highways  of  interstate  com- 
munication open  to  interstate  traffic  upon  fair  and  equal  terms. 
That  an  unjust  discrimination  in  the  rates  of  a  common  carrier, 
by  which  one  person  or  locality  is  unduly  favored  as  against  an- 
other under  substantially  similar  conditions  of  traffic,  constitutes 
an  evil  is  undeniable;  and  where  this  evil  consists  in  the  action 
of  an  interstate  carrier  in  unreasonably  discriminating  against 
interstate  traffic  over  its  fine,  the  authority  of  Congress  to  pre- 
vent it  is  equally  clear.  It  is  immaterial,  so  far  as  the  protecting 
power  of  Congress  is  concerned,  that  the  discrimination  arises 
from  intrastate  rates  as  compared  with  interstate  rates.  The  use 
of  the  instrument  of  interstate  commerce  in  a  discriminatory 


HOUSTON,  EAST  AND  WEST  TEXAS  RY.   CO.  V.  UNITED  STATES.    1065 

manner  so  as  to  inflict  injury  upon  that  commerce,  or  some  part 
thereof,  furnishes  abundant  ground  for  Federal  intervention. 
Nor  can  the  attempted  exercise  of  State  authority  alter  the  matter, 
where  Congress  has  acted,  for  a  State  may  not  authorize  the 
carrier  to  do  that  which  Congress  is  entitled  to  forbid  and  has 
forbidden. 

It  is  also  to  be  noted  —  as  the  Government  has  well  said  in  its 
argument  in  support  of  the  Commission's  order  —  that  the 
power  to  deal  with  the  relation  between  the  two  kinds  of  rates,  as 
a  relation,  lies  exclusively  with  Congress.  It  is  manifest  that  the 
State  cannot  fix  the  relation  of  the  carrier's  interstate  and  intra- 
state charges  without  directly  interfering  with  the  former,  unless 
it  simply  follows  the  standard  set  by  Federal  authority.  This 
question  was  presented  with  respect  to  the  long  and  short  haul 
provision  of  the  Kentucky  constitution,  adopted  in  1891,  which 
the  court  had  before  it  in  Louisville  &  Nashville  R.  R.  Co.  v. 
Eubank,  184  U.  S.  27.  The  State  court  had  construed  this  pro- 
vision as  embracing  a  long  haul,  from  a  place  outside  to  one 
within  the  State,  and  a  shorter  haul  on  the  same  line  and  in  the 
same  direction  between  points  within  the  State.  This  court  held 
that,  so  construed,  the  provision  was  invalid  as  being  a  regulation 
of  interstate  commerce  because  "  it  linked  the  interstate  rate  to 
the  rate  for  the  shorter  haul  and  thus  the  interstate  charge  was 
directly  controlled  by  the  State  law."  See  230  U.  S.,  pp.  428,  429. 
It  is  for  Congress  to  supply  the  needed  correction  where  the  rela- 
tion between  intrastate  and  interstate  rates  presents  the  evil  to 
be  corrected,  and  this  it  may  do  completely  by  reason  of  its  con- 
trol over  the  interstate  carrier  in  all  matters  having  such  a  close 
and  substantial  relation  to  interstate  commerce  that  it  is  neces- 
sary or  appropriate  to  exercise  the  control  for  the  effective  gov- 
ernment of  that  commerce. 

It  is  also  clear  that,  in  removing  the  injurious  discriminations 
against  interstate  traffic  arising  from  the  relation  of  intrastate 
to  interstate  rates.  Congress  is  not  bound  to  reduce  the  latter 
below  what  it  may  deem  to  be  a  proper  standard  fair  to  the 
carrier  and  to  the  public.  Otherwise,  it  could  prevent  the  injury 
to  interstate  commerce  only  by  the  sacrifice  of  its  judgment  as 
to  interstate  rates.  Congress  is  entitled  to  maintain  its  own 
standard  as  to  these  rates  and  to  f<)r])id  any  discriminatory  action 
by  mtcrstate  carriers  which  will  obstruct  the  freedom  of  move- 
ment of  interstate  traffic  over  their  lines  in  accordance  with  the 
terms  it  establishes. 
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Having  this  power,  Congress  could  provide  for  its  execution 
through  the  aid  of  a  subordinate  body;  and  we  conclude  that  the 
order  of  the  Commission  now  in  question  cannot  be  held  invalid 
upon  the  ground  that  it  exceeded  the  authority  which  Congress 
could  lawfully  confer. 

Second.  The  remaining  question  is  with  regard  to  the  scope 
of  the  power  which  Congress  has  granted  to  the  Commission.  .  .  . 

Affirmed.^ 

LuRTON  and  Pitney,  JJ.,  dissent. 

1  See  McDermott  v.  Wisconsin,  228  U.  S.  115  (1913);  Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  234  U.  S.  280  (1914);  and  Illinois  Central  R.  Co.  v. 
Fuentes,  236  U.  S.  157  (1915). 

Compare  South  Covington  &  Cincinnati  Street  Ry.  Co.  i^.  Covington,  235 
U.  S.  537  (1915);  Cornell  Steamboat  Co.  (State  of  New  York  ex  rel.)  v. 
Sohmer,  235  U.  S.  549  (1915);  Hendricks.  Maryland,  235  U.  S.  610  (1915); 
Wilmington  Transportation  Co.  v.  Railroad  Commission,  236  U.  S.  151 
(1915);  Heyman  v.  Hays,  236  U.  S.  178  (1915);  and  Mutual  Film  Corpora- 
tion V.  Industrial  Commission,  236  U.  S.  230  (1915).  —  Ed. 
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State  as  parens  patriae,  176-183. 

State  as  party  to  suit,  104-110,  130-135, 
141-148,  176-183,  196-201,  338- 
340,  860-863. 

State  capital,  184-187. 

States  and  Nation.  See  Nation  and 
States. 

Stockholders'  liability,  378-381. 

Streets,  381-387. 

Succession  tax,  164-169. 

Suffrage,  541-547,  550-555,  788-791. 

Taxation,  119-130,  148-151,  164-175, 
259-262,  276-278,  308-311,  340- 
342,  348-356,  365-369,  406-412, 
707-710,  763-787,  793-841,  860- 
863,  911-913,  936-941,  950-958, 
960-963,  981-990,  997-1002.  1020- 
1025,  1051-1054. 
And  see  Assessments,  Duties, 
Franchises,  Inheritance  tax. 
Licenses,  Tonnage  tax,  and 
Transfer  tax. 

Telegraph,  971-975,  1003-1006. 

Territories,  190-196,  207-210,  227-229, 
244-259,  262-264,  457-460,  478- 
483,  485-489,  491-506. 

Tonnage  tax,  808-815. 

Torts,  676-680,  964-967,  979-981,  1003- 
1006,  1030-1039,  1054-1060. 
And  see  Workingmen  and  Work- 
men's compensation  acts. 

Trade-marks,  975-979. 

Transfer  tax,  164-169,  771-776,  826-837. 

Vaccination,  694-701. 

War,  201-207,  556-560. 

And  see  Annexation,  Civil  War, 
Conquest,  Habeas  corpus,  Mar- 
tial LAW,  Military  govern- 
ment, and  Militia. 

Water  supply,  401-405. 

Workingmen,  686-692,  701-707,  730-741, 
1054-1060. 

Workmen's  compensation  acts,  730-734, 
1054-1060. 
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